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MOTION FOR TERMINATION OF ENFORCEMENT OF SENTENCE IN THE
UNITED KINGDOM AND FOR TRANSFER TO RWANDA

I

Introduction

1. Charles Taylor is the first and only person sent by an international court to serve
their sentence, against their wish, outside of their continent of origin. This
previously invariable practice accords with a basic requirement of humane
treatment: that prisoners should be able to receive periodic visits from their
families. International human rights standards, including as recently affirmed by
the European Court of Human Rights ("ECtHR") in Khodorkovskiy, prohibit
sending a prisoner unnecessarily for away from the habitual residence of family
. members, or otherwise creating obstacles that prevent periodic visits.

2. That is precisely the consequence of Mr. Taylor's detention in the United
Kingdom ("UK"). The extraordinary cost and difficulty of travel for Liberian
citizens to the UK, given the financial circumstances of Mr. Taylor's family,
means that Mr. Taylor will seldom, if ever, see his wife and three young
daughters, let alone the rest of his family, again. That deprivation will continue,
given the length of Mr. Taylor's sentence, for the remainder of his life unless
significant measures are taken to facilitate those visits. The UK has, to the
contrary, obstructed such visits. Visa requests by Mr. Taylor's wife and two of his
young daughters have been denied even though the UK was well aware of the
purpose of the requested visit. Mr. Taylor has not seen his wife and children since
being transferred to the UK eight months ago. This already constitutes a human
rights violation: the ECtHR has specifically held that even shorter periods of
deprivation of family contact constitute a violation of the right to family life.

3. Even if these legal impediments were to be surmounted, neither the UK nor the
RSCSL has demonstrated any willingness to overcome the inherent difficulties
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and cost of travel to the UK so as to permit family visits of even a minimally
acceptable frequency. The United Kingdom and the RSCSL are jointly and
severally responsible for the violation of not only Mr. Taylor's right to family life,
but that of his family members. An immediate remedy is required to put an end to
this ongoing violation, and a remedy is readily available to the RSCSL: terminate
his enforcement in the UK and transfer Mr. Taylor to Rwanda.

4. Mr. Taylor's isolation is exacerbated by the conditions in which he is, and must
be, held in the UK. Mr. Taylor has been confined to the prison's hospital wing,
effectively in isolation, since his arrival there. The prison authorities believe,
correctly, that Mr. Taylor is too much of a target and too vulnerable to be
accommodated within the general prison population. The seriousness of the
danger is underscored by the interception of an anonymous letter, possibly
originating from within the prison itself, threatening Mr. Taylor with bodily harm
and death. Radislav Krstic, whose crimes were less notorious than those for which
Mr. Taylor has been found responsible, suffered a near-fatal attack by fellow
inmates in a UK prison in 2010. The ICTY was apparently sufficiently concerned
about the UK's ability to ensure adequate conditions of detention for Mr. Krstic
that he was transferred back to The Hague. The RSCSL should be equally
concerned about the real threat faced by Mr. Taylor, and the unsuitability of a UK
prison to ensure that he is kept in a situation that meets the minimum standards
required by international law.

5. The RSCSL should accordingly exercise its authority pursuant to Article 9(2) of
the Enforcement of Sentences Agreement between the Court and the UK on 10
July 2007 ("SCSL-UK Enforcement Agreement") and immediately terminate the
enforcement of Mr. Taylor's sentence, and order that he be transferred directly to
Rwanda or, in the alternative, to The Hague pending further deliberations.
Rwanda is a location that will permit reasonably frequent family visits and
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provide Mr. Taylor with a safe environment without being segregated from all
other prisoners.

6. Given the importance and complexity of the issues addressed, leave is requested
to exceed the word limit set out in Article 6(C) ofthe RSCSL Practice Direction,
assuming it applies, or any other applicable word limit, assuming that it is
exceeded. Waiver is also sought, if necessary, of Article 6(G) in the interests of
judicial economy.

II

The RSCSL Must Ensure That the Conditions of Enforcement Comply With
International Standards of Detention, If Necessary, By Terminating the
Enforcement of Sentence and Ordering a Transfer to Another State

i.

The RSCSL Is Vested With The Authority And Obligation to Supervise the
Conditions ofEnforcement ofSentences

7. The RSCSL has the responsibility under Article 23(2) of its Statute and Article
3(2) of the SCSL-UK Enforcement Agreement to supervise the detention
conditions of prisoners detained in a State pursuant to sentences imposed by the
Special Court for Sierra Leone ("SCSL"), and retains an unfettered authority to
recall or transfer those prisoners to another State.

8. Article 23(2) of the RSCSL Statute provides that "[c]onditions of imprisonment,
whether in Sierra Leone or in a' third State, shall be governed by the law of the

State of enforcement subject to the supervision of the Residual Special Court."]
Article 23(3) of the RSCSL Statute underscores the RSCSL's final authority in
respect of detention matters, affirming that the "Residual Special Court shall have
the power to supervise the enforcement of sentences, including the
implementation of the sentence enforcement agreements." These powers reflect
I

Emphasis added.
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the RSCSL's mandate conferred by Article 1 of the RSCSL Statute to "carry out
the functions of the Special Court for Sierra Leone," which includes to "supervise
enforcement of sentences."

9. The modalities of supervision are set out in more detail in each of the SCSL's
agreements for the enforcement of sentences, concluded with four countries: the
UK, Rwanda, Finland and Sweden.' Authority over detention is bifurcated in each
case between the State and the SCSL. As stipulated in Article 3 of the SCSL-UK
Enforcement Agreement, "[tjhe conditions of detention shall be governed by the
law of the United Kingdom, subject to the supervision of the Special Court, as
provided for in Articles 6 to 9 of the present agreement." Article 6 of the SCSL
UK Enforcement Agreement defines the modalities for inspection of the detention
conditions and requires reporting thereof to the SCSL. Article 7 lists specific
occurrences that must be proactively reported by the State to the SCSL. Article 8
governs the application of the State's rules on early release, pardon or
commutation of sentence, with the final authority to determine such matters
conferred on the SCSL.

10. Article 9 of the SCSL-UK Enforcement Agreement reserves to the RSCSL an
unconditional authority to terminate the enforcement of sentence in the UK and
order the detainee's transfer elsewhere. This authority can be exercised "at any
time" and the State is obliged to ("shall") follow that instruction from the RSCSL:

2 Agreement Between the Special Court for Sierra Leone and the Government of Great Britain and
Northern Ireland, 9 July 2007 ("SCSL-UK Enforcement Agreement") (Annex A); Agreement Between the
Special Court for Sierra Leone and The Government of the Republic of Rwanda on the Enforcement of
Sentences of the Special Court for Sierra Leone, 2009 ("SCSL-Rwanda Enforcement Agreement")
(Annex B); Agreement Between the Special Court for Sierra Leone and The Government of Finland on the
Enforcement of Sentences of the Special Court for Sierra Leone, 2009 ("SCSL-Finland Enforcement
Agreement") (Annex C); Agreement Between the Special Court for Sierra Leone and The Government of
Sweden on the Enforcement of Sentences of the Special Court for Sierra Leone, 2009 ("SCSL-Sweden
Enforcement Agreement") (Annex D).
3 SCSL-UK Enforcement Agreement, Art. 3 (emphasis added).
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2.

The Special Court may at any time decide to request the
termination of the enforcement of the sentence in the United
Kingdom and transfer the sentenced person to another State or to
the Special Court.

3.

The competent authorities of the United Kingdom shall
terminate the enforcement of the sentence as soon as they are
informed by the Registrar of any decision or measure as a result
of which the sentence shall cease to be enforceable."

11. The RSCSL's discretion to terminate the enforcement of sentence is not

predicated on any specific conditions, and the State has no authority or discretion
to deny the RSCSL's exercise of this discretion.

12. The breadth of authority conferred on the RSCSL means that any violations of
human rights are attributable not only to the detaining State but also the RSCSL
itself. The RSCSL has sufficient authority to apprise itself of the conditions of
detention in a State, and to terminate any enforcement that does not comply with
the SCSL-UK Enforcement Agreement and/or with international human rights
and standards of detention.
ii. The RSCSL Is Required To Ensure That the Conditions of Enforcement
Comply With International Human Rights and International Minimum
Standards ofDetention
13. The RSCSL is required to act

In

accordance with international human rights

5

standards in all of its conduct. This includes supervising the enforcement of a

4Id. Art. 9 (emphasis added).
5 See Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt, ICJ Reports 1980,
(Annex E), pp. 89-90 para. 37 ("International organizations are subjects of international law and, as such,
are bound by any obligations incumbent upon them under general rules of international law, under their
constitutions or under international agreements to which they are parties.") The ICTR Appeals Chamber
has applied human rights standards to the conduct of the ICTR even when those standards went beyond
those specifically enumerated in its statute. See Barayagwiza v. The Prosecutor, Decision, 3 November
1999 (Annex F), para. 88 ("Although neither the Statute nor the Rules specifically address writs of habeas
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sentence in a State, which is one of the primary functions and obligations of the
RSCSL. The website of the RSCSL announces that:

The supervision of the enforcement of sentences is a continuing
obligation that may extend until 2055. This supervision includes
inspection of the conditions of imprisonment, as well as tracking of time
served and dates of release, including early release, pardon or
commutation."
14. The Appeals Chambers of the ICTY and ICTR have held that a requirement for

transferring a person to a State is that "the conditions of detention must accord
with

internationally

recognized

standards."

7

"Internationally

recognized

standards," as discussed in more detail below, are to be determined with reference
to human rights treaties, pronouncements of international human rights bodies,
instruments promulgated by the United Nations, and decisions of international
courts applying relevant rights.

corpus as such, the notion that a detained individual shall have recourse to an independent judicial officer
for review Of the detaining authority's acts is well-established by the Statute and Rules. Moreover, this is a
fundamental right and is enshrined in international human rights norms, including Article 8 of the
Universal Declaration of Human Rights, Article 9(4) of the ICCPR, Article 5(4) of the ECtHR and
Article 7(6) of the ACHR") (emphasis added).
6 http://www .rscsl.org/RSCSL-Mandate.html (accessed on 19 March 2014) (Annex G). Inspection of "the
conditions of detention" is prescribed in each of the SCSL's enforcement agreements with States. The
inspections are to be conducted either by the ICRC or, as in the case of the UK, by the European
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, with reports
to be provided to the President of the RSCSL. The President, in tum, may consult the State concerning
those inspection reports, and request further reports on any changes in the conditions of detention. See
SCSL-UK Enforcement Agreement, Art. 6; SCSL-Rwanda Enforcement Agreement, Art. 6; SCSL-Finland
Enforcement Agreement, Art. 7; SCSL-Sweden Enforcement Agreement, Art. 6.
7 See The Prosecutor v. Munyakari, Case No. ICTR-97-36-Rllbis, Decision on the Prosecution's Appeal
Against Decision on Referral Under Rule llbis, 8 October 2008 (Annex H), para. 4; The Prosecutor v.
Kanyarukiga, Case No. ICTR-2002-78-Rllbis, Decision on the Prosecution's Appeal Against Decision on
Referral Under Rule llbis, 30 October 2008 (Annex I), para. 4 ("conditions of detention must accord with
internationally recognized standards"); The Prosecutor v. Uwinkindi, Case No. ICTR-01-75-ARllbis,
Decision on Uwinkindi's Appeal Against the Referral of his Case to Rwanda and Related Motions, 16
December 2011 (Annex J), para. 22 ("conditions of detention must accord with internationally recognized
standards"); The Prosecutor v. Rasevic & Todovic, Case No. IT-97-25/l-ARllbis.l & IT-97-25/l
ARllbis.2, Decision on Savo Todovic's Appeals Against Decisions on Referral Under Rule llbis, 4
September 2006 (Annex K), para. 99 ("the Appeals Chamber recalls the Prosecution's obligation to alert
the Referral Bench in case there are any serious concerns that the minimum standards of pre-trial- or, in
case of a conviction, post-conviction - detention will not be met").
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15. The United Nations Mechanism for International Criminal Tribunals ("MICT"),

which performs the same supervisory functions as does the RSCSL, defines
"international standards of detention" with reference to specific United Nations.
standards:
Sentences handed down by the ICTR, ICTY, and Mechanism are
enforced in accordance with international standards of detention and the
applicable law of the enforcing State, subject to the supervision of the
Mechanism.
Conditions of imprisonment must be compatible with relevant human
rights standards including:

The Standard Minimum Rules for the Treatment of Prisoners,
adopted by the First United Nations Congress on the Prevention
of Crime and the Treatment of Offenders, and approved by the
Economic and Social Council by its resolutions 663 C (XXIV) of
31 July 1957 and 2076 (LXII) of 13 May 1977.
The Body of Principles for the Protection of all Persons under
Any Form of Detention or Imprisonment, approved by the UN
General Assembly resolution 43/173 of9 Dec. 1988.
The Basic Principles for the Treatment ofPrisoners, affirmed by
the UN General Assembly resolution 45/111 of 14 Dec. 1990.8

16. Nineteen of the twenty-one enforcement agreements concluded by the ICTy9 and

ICTR IO refer expressly to these three international instruments. Three out of the
four SCSL enforcement agreements also make reference to these same three UN
instruments. I I

8
9

http://unmict.org/enforcement-of-s(mJences.htl;1Jl (accessed on 19 March 2014) (Annex L).
See the various agreements set out at: http://www.icty.org/sid/137 (accessed on 21 April 2014) (Annex

M).

See the various agreements set out at:
http://www .unictr.orglLegal/BilateralAgrements/tabid/99/Default.aspx (accessed on 21 April 2014)
(AnnexN).
11 See SCSL-Rwanda Enforcement Agreement (Annex B), page 1 ("RECALLING the widely accepted
international standards governing the treatment of prisoners, including the Standard Minimum Rules for the
Treatment of Prisoners approved by ECOSOC resolutions 663 C (XXIV) of 31 July 1957 and 2067 (LXII)
of 13 May 1977, the Body of Principles for the Protection of all Persons under any Form of Detention or
to
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17. The UK is one of only two States, along with Austria, whose enforcement

agreements omit reference to the three foregoing UN instruments. A possible
inference is that the UK is unwilling to expressly affirm that it is bound by
pronouncements of the United Nations defining the minimum standards of
detention. The reluctance to do so does not detract, however, from the UK's
international human rights obligations. The United Kingdom is party to the
International Covenant on Civil and Political Rights ("ICCPR") and the European
Convention for the Protection of Human Rights and Fundamental Freedoms
("European Convention"). The "international standards of detention" articulated in
the three United Nations instruments described above are merely interpretative of
the UK's obligations under the ICCPR and, as more fully discussed below, those
interpretations converge in all relevant respects with the interpretation of those
same rights by the ECtHR. Both the UK and the RSCSL are therefore obliged by
the same international standards of detention.

iii. Whether the RSCSL Or the UK Are Violating Mr. Taylor's Rights Must Be
Assessed According to a Correctness Standard

18. The present motion is not a request for mere review or reconsideration of the
decision to designate the UK as the state in which Mr. Taylor would serve his
sentence. 12 The RSCSL has a free-standing and continuing obligation, as
described above, to ensure that Mr. Taylor's detention complies with international
human rights standards. The present motion must therefore be assessed de novo
according to a "correctness" standard. A human rights violation either exists, or it
does not exist. If a violation exists, and the RSCSL is unable to compel the UK to
Imprisonment adopted by General Assembly resolution 43/173 of 9 December 1988, and the Basic
Principles for the Treatment of Prisoners adopted by General Assembly resolution 451111 of 14 December
1990").
.
12 The Prosecutor v. Taylor, Case No. SCSL-03-01-ES, Order Designating the State In Which Charles
Ghankay Taylor Is To Serve His Sentence, 4 October 2013.
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remedy the violation, then the RSCSL must itself take steps to end the violation
by terminating the enforcement of sentence. The RSCSL's obligation to do so
arises from its continuing and unconditional authority to terminate the
enforcement of Mr. Taylor's sentence in a particular country and to order his
detention elsewhere.

III.

International Human Rights Law Requires That Prisoners Be Detained
Under Conditions That Preserve, To the Extent Reasonably Possible,
Contact With Family Members, Particularly Children

i.

The United Nations Recognizes a Right to Family Life, Which Includes a
Right ofPrisoners to Be Visited By Their Families

19. One of the most basic conditions of humane detention is that a prisoner be
allowed to have contact with family members while in custody. Such contact is
essential to at least two foundational human rights: the right to be treated with
"humanity and with respect to the inherent dignity of the human person";" and
the right to respect for family life." The right to family life is a universally
accepted value, having been incorporated into the ICCPR, the Banjul Charter, and
the European Convention on Human Rights."

ICCPR, Art. 10(1).
Id. Art. 23 ("The family is the natural and fundamental group unit of soceity and is entitled to protection
by society and the State"); European Convention on Human Rights ("European Convention"), Art. 8 ("I.
Everyone has the right to respect for his private and family life, his home and his correspondence. 2. There
shall be no interference by a public authority with the exercise of this right except such as is in accordance
with the law and is necessary in a democratic society in the interests of national security, public safety or
the economic wellbeing of the country, for the prevention of disorder or crime, for the protection of health
or morals, or for the protection of the rights and freedoms of others."); African (Banjul) Charter on Human
and Peoples' Rights ("Banjul Charter"), Art. 18 ("1. The family shall be the natural unit and basis of
society. It shall be protected by the Statute which shall take care of its physical health and morals. 2. The
State shall have the duty to assist the family which is the custodian of morals and traditional values
recognized by the community.")
15 !d.
13

14
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20. Deprivation of liberty in accordance with a sentence imposed by law inherently

occasions a substantial limitation on family life but does not justify avoidable or
unnecessary restrictions on that right. The UN Human Rights Committee has
affmned that the rights of prisoners "must be guaranteed under the same
conditions as for that of free persons [... ] subject to the restrictions that are
unavoidable in a closed environment.t'"

21. The United Nations has elaborated specific minimum standards to uphold

prisoners' right to family life. Rule 37 of the Standard Minimum Rules for

Treatment ofPrisoners of 1957 ("UN Minimum Rules") provides that "prisoners
shall be allowed under necessary supervision to communicate with their family
and reputable friends at regular intervals, both by correspondence and by
receiving visits."n Principle 19 of The Body ofPrinciples for the Protection ofall

Persons under Any Form ofDetention or Imprisonment of 1988 ("UN Protection
Principles") elevates family visitation to a "right" in itself: "A detained or
imprisoned person shall have the right to be visited by and to correspond with, in
particular, members of his family.T" Principle 20 of the UN Protection Principles
provides that "[i] f a detained or imprisoned person so requests, he shall if possible
be kept in a place of detention or imprisonment reasonably near his usual place of
residence."

16 CCPR General Comment No. 21: Article 10 (Humane Treatment of Persons Deprived of Their Liberty),
Adopted at the Forty-fourth Session of the Human Rights Committee, on 10 April 1992 (Annex 0), para.
3. See also The Basic Principles for the Treatment of Prisoners, affirmed by the UN General Assembly
resolution 45/111 of 14 Dec. 1990 (Annex P), para. 5 ("Except for those limitations that are demonstrably
necessitated by the fact of incarceration, all prisoners shall retain the human rights and fundamental
freedoms set out in the Universal Declaration of Human Rights, and, where the State concerned is a party,
the International Covenant on Economic, Social and Cultural Rights, and the International Covenant on
Civil and Political Rights and the Optional Protocol thereto, as well as such other rights as are set out in
other United Nations covenants.").
17 Standard Minimum Rulesfor Treatment ofPrisoners of 1957, (Annex Q).
18 The Body ofPrinciples for the Protection ofall Persons under Any Form ofDetention or Imprisonment
of 1988, (Annex R) (emphasis added).
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ii. ECtHR Jurisprudence Confirms That The Place and Conditions of Detention

Must Not Unnecessarily Interfere, Either De Facto or De Jure, With Family Visits

22. The ECtHR has affirmed that the right to family life may be violated by detaining

a prisoner unnecessarily far from his family. After his conviction by a Russian
court in 2005, Mikhail Khodorkovskiy was transferred by Russian prison
authorities to a penitentiary in Krasnokamensk, a minimum of two days' travel by
train from where his family lived." The European Court of Human Rights found
that this violated Mr. Khodorkovskiy's right to family life protected by Article 8
of the European Convention.i" The applicable principles defined by the Court are
identical to those set out in the UN instruments applicable to the RSCSL:

Thus, as a starting point, the Court accepts that the authorities had a wide
discretion in matters related to execution of sentences. However, the
Convention cannot stop at the prison gate and there is no question that a
. prisoner forfeits all of his Article 8 rights merely because of his status as
a person detained following a conviction. The Court will not turn a blind
eye to such limitations which go beyond what would normally be
accepted in the case of an ordinary detainee. Thus, for example, it is an
essential part of a prisoner's right to respect of family life that the prison
authorities assist him in maintaining contact with his close family.
Limitations on contacts with other prisoners and with family members,
imposed by prison rules, have been regarded by the Court as an
"interference" with the rights protected by Article 8 of the Convention. 2 !
23. The ECtHR examined the concrete effect of Mr. Khodorkovskiy's place of

detention on his family's ability to visit him. His two young children, given the
arduous journey, had been unable to visit him over the course of a year; his wife
had only been able to visit once for a period of four days.22 Conversely, Russia
had not established that there were no prison places closer to Moscow that would

19 Khodorkovskiy and Lebedev v. Russia, 11082106 and 13772/05 (2013) ("Khodorkovskiy") (Annex S),
paras. 324, 823.
20 Id. para. 838.
21 Id. para. 836.
22 ld, paras. 324-325.
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have made Mr. Khodorkovskiy more accessible to his family.r' After reviewing
its previous case-law, the Court held that it had:

no difficulty in accepting that a trip from Moscow to the Krasnokamensk
colony [...] was a long and exhaustive endeavor, especially for the
applicants' young children. Indeed, it was not the applicants themselves
but the members of their respective families who suffered from the
remoteness of the colonies. Still, the applicants were affected by this
measure, albeit indirectly, because they probably received fewer visits
that they would have received had they been located closer to Moscow.
In sum, the court finds that this measure constituted an interference with
the applicants' Article 8 rights to privacy and family life?4
24.

In Moiseyev v. Russia, the detainee was limited to a maximum of two family visits
per month, and was otherwise unable to have any family visits at all for two
periods of eight months, and for two periods of one-month each, over a total of
three years." In the absence of any showing by the Russian government that the
restriction on such contact was justified to prevent interference with ongoing
criminal investigations, the ECtHR found that the restrictions violated Article 8 of
the European Convention:

In these circumstances, and having regard to the duration of the
limitations on the applicant's contact with his family, the Court
concludes that they went beyond what was necessary in a democratic
society "to prevent disorder and crime". Indeed, the measure in question
reduced the applicant's family life to a degree that can be justified neither
by the inherent limitations involved in detention nor by the pursuance of
the legitimate aim relied on by the Government. The Court therefore
holds that the authorities failed to maintain a fair balance of
proportionality between the means employed and the aim they sought to
achieve."
25.

The length of time between family visits is an important consideration in the
jurisprudence of the ECtHR. Thus, a husband and wife were prohibited from

23 Id.

paras. 848-849.
para. 838.
25 Moiseyev v. Russia, 62936100 (2008) (Annex T), paras. 248,255.
26 Id. para. 255.
24 Id.
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direct contact for one year by Polish authorities, although written communication
was still permitted" The European Court of Human Rights accepted that the
measures might have been justified "initially" but found that a violation arose with
the passage of time:

[W]ith the passage of time and given the severity of the measures, as
well as the authorities' general obligation to assist the applicant in
maintaining contact with his family during his detention, the situation
called, in the Court's opinion, for a careful review of the necessity of
keeping him in a complete isolation from his wife.,,28

The Court, in the absence of any adequate justification, and "having regard to the
duration and nature of the restrictions", declared a violation of the right to family
life. 29
26. As the Khodorkovskiy case illustrates, violations of the right to family life can

arise from de facto obstacles to family visitation, not just de jure prohibitions. In
Selmani, a wife and daughter of a Yugoslav citizen imprisoned in Switzerland
were stripped of their residency status during his detention in that country. The
ECtHR declined to fmd a violation of Article 8 of the European Convention,
noting the relatively short period - about 18 months - of the prisoner's continued
detention.

30

The ECtHR also noted that the "Swiss authorities enable the

applicants regularly to visit [the detainee] and to communicate with him in writing
and by telephone.Y' The implication is that a longer period of detention or
substantial impediments to visitation would have been factors that the ECtHR
would have considered relevant in determining whether there had been a breach

Klamecki v. Poland (No.2), 31583/96 (2003) (Annex U), paras. 72-73,100,149.
Id,paras. 150-151.
29 Id, para. 152. See Kucera v, Slovakia, 48666/99 (2007) (Annex V), paras. 126-127 (finding a violation of
the right to family life arising from a prohibition of family visits between husband and wife for thirteen
months, without any satisfactory justification).
30 Selmani v. SWitzerland, 70258/01 (2001) ("Selmani") (Annex W), para. 1. The applicant's residency
status WqS terminated in May 2001, whereas her husband was scheduled to be released in November 2002.
31 Selmani, para. 1.
27

28
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of the right to family life. Those factors were applied in finding a violation of the
right to family life in Khodorkovskiy.

iii. National Interpretations of International Obligations Confirm That the Right to
Family Life ofPrisoners and Families Can Be Breached By De Facto Obstacles
to Visitation By Close Family Members, Particularly Children

27. The UK Supreme Court has confirmed that government action that separates

family members may breach not only the Article 8 rights of the detainee, but also
his or her family members. The UK Supreme Court has held, for example, that
"there is only one family life" which is shared by every member of the family.32
The authorities responsible for such a separation "must necessarily have regard to
the article 8 rights of each and all of the family members" 33 and that the "right to
respect for the family life of one necessarily encompasses the right to respect for
the family life of others, normally a spouse or minor children, with whom that
family life is enjoyed.,,34

28. The effect of a parent's detention on a child must be assessed with particular care

when the latter's rights are at stake. Thus, "[d]epriving a child of her family life is
altogether more serious than depriving an adult of his.,,35 The best interests of the
child must be a primary consideration." bearing in mind that "a child is not to be
held responsible for the moral failures of either of his parents.v"

Beoku-Betts v Secretary ofState for the Home Department, [2009] 1 AC 115 (Annex X), para. 43 (per
Lord Brown writing for the Court).
33 Ibid, para. 21.
34 Ibid, para. 4 (per Baroness Hale). See Selmani, para. 1 (application for breach of family life brought not
by prisoner, but by wife and child).
35 HH v Deputy Prosecutor ofthe Italian Republic [2013] 1 AC 338, para. 33 (Annex V).
36 At para. 15. See also ZH (Tanzania) v Secretary of State for the Home Department[2011] 2 AC 166,
para. 24 ("any decision which is taken without having regard to the need to safeguard and promote the
welfare of any children involved will not be 'in accordance with the law' for the purpose of article 8(2)")
(Annex Z).
37 EM (Lebanon) v. Secretary a/State/or the Home Department [2008] UKHL 64 (Annex AA), para. 49.
32
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29. Article 3(1) of the UN Convention on the Rights of the Child expressly requires
that "[i]n all actions concerning children, whether undertaken by public or private
social welfare institutions, courts of law, administrative authorities or legislative
bodies, the best interests of the child shall be a primary consideration."

iv. International Treaties Reflect A Strong Trend Toward Incarcerating
Prisoners As Close to Their Families As Possible, As a Reflection of the
Rights ofPrisoners and Family Members Alike
30. The international community has adopted many instruments, consistent with the

human rights obligations described above, to facilitate transfers of prisoners to
places of detention closer to their families.i" The United Nations Office of Drugs
and Crime Handbook on the International Transfer ofSentenced Persons explains
that such transfers are directly related to humane treatment, as well as the well
being of the detainee's family:

Finally, the humanitarian argument is also applicable to the needs of the
family and dependents of a sentenced person who is held in a foreign
prison while they remain in their country of origin. Research suggests
that prisoners' families face an array of challenges as a consequence of
their family member's imprisonment that include marital difficulties,
financial and housing problems, social stigma and victimization,
loneliness, anxiety and emotional hardship. Prisoners' children may
experience psychological harm and develop behavioral problems. Such
indirect consequences of imprisonment are highly likely to be
exacerbated by the imprisonment of a family member abroad."

38 Scheme for the Transfer of Convicted Offenders Within the Commonwealth; Council of Europe
Convention on the Transfer of Sentenced Prisoners, European Treaty Series No. 112, 21 March 1983
https://www .gov.uk/government/uploads/systemluploads/attachment data/file/286790/Commonwealth Sch
erne for the Transfer of ConvictedQffenders.pdf (accessed on 4 May 2014) (Annex BB).
39 United Nations Office of Drugs and Crime Handbook on the International Transfer of Sentenced
Persons, (New York: United Nations 2012) (Annex CC), pp. 12-13. See also Council of Europe,
Explanatory Report on the Convention on the Transfer of Sentenced Persons, Strasbourg 1983, (Annex
DD), para. 9 (referring to the "humanitarian considerations" underlying such treaties) (underline added).
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v. Conclusion: International Human Rights Law Requires That Prisoners Be

Detained Under Conditions That Preserve, To the Extent Reasonably
Possible, Contact With Family Members

31. The right to family life includes a right to family visits under internationally
recognized standards (UN Protection Principle 19). De jure or de facto obstacles
to such visits, or a combination of the two, can violate this right. Sending a
prisoner unnecessarily far from his or her family can, in itself, violate that right.
Relevant factors in assessing whether there is a violation of the right include: (i)
the duration of the prisoner's sentence and, hence, the duration of the interference
with family contact (Selmani); (ii) the period between family visits arising from
de facto or de jure obstacles (Khodorkovskiy, Moiseyev); (iii) the effect of such

obstacles on children whose visitation is impeded or prevented by the conditions
or place of detention (Khodorkovskiy, interpretations of Article 8 by the UK
Supreme Court); and (iv) the availability of a place of detention closer to the
inmate's family (UN Protection Principle 20, Khodorkovskiy). Interruptions of
visitation rights of as little as one month, when not justified by any compelling
interest, have attracted close scrutiny to determine whether the right to family life
was violated.

IV.

Mr. Taylor's Ongoing Detention in the United Kingdom Violates His Right to
Family Life, And the Rights of His Family to Family Life

i. Introduction
32. Mr. Taylor is serving what amounts to a life sentence. He has been unable to receive a
single visit from his wife and young children since his transfer to the UK eight months
ago. The practical and legal obstacles to such visits are unlikely to be substantially
alleviated, even assuming that the UK relents and grants visas to Mr. Taylor's family
members in Liberia. This means that Mr. Taylor and his family face the brutal prospect of
hardly ever seeing other again.
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33. That separation is not an "unavoidable" incident of detention." There is an alternative.
The RSCSL has a detention agreement with Rwanda and has sent every other
RSCSL/SCSL prisoner there. That prison, for both legal and practical reasons, is much
more accessible to visitors from West Africa. Enforcing Mr. Taylor's sentence in the UK
rather than in Rwanda renders family visits almost impossible for the rest of Mr. Taylor's
life. This is unnecessary, inhumane (to Mr. Taylor and his family members alike) and
legally impermissible.

ii. No One Has Ever Been Sent By An International Court to Serve Their

Sentence In a Foreign Continent Against Their Will
34. Charles Taylor is the first prisoner convicted by an international court to be sent,

against his wishes, to a place outside of his continent of origin to serve his
sentence. Every person convicted by the ICTY from Europe is or was detained in
Europe.t" The sole person of European origin convicted by the ICTR was
transferred to serve his sentence in Europe.t' Every person convicted by the ICTR
from Africa is detained in Africa.43 Every person convicted by the SCSL from
Africa is detained in Africa. 44 The practice of international courts therefore
accords with the international human rights principle that prisoners should not be
detained under conditions that unnecessarily interfere with their ability to stay in
contact with family members.

CCPR General Comment No. 21: Article 10, para. 3.
h!m:j/unmict.mg,t,:nforcement-of-sentences.html (accessed on 6 April 2014).
42 The Prosecutor v. Ruggiu, Case No. ICTR-97-32-A26, Decision on the Enforcement of Sentence,
13 February 2008 (Annex EE). Michel Bagaragaza was also sent to serve his sentence in Europe,
apparently because none of the countries hosting other ICTR convicts were able to offer adequate security
guarantees, given his particular status: Hirondelle News Agency, 26 October 2010
(http://WVv.W.hirondellenews.com/ictr-rwanda/408-collaboration-with-states/collaboration-with-states-other
countries/24576-en-en-26I 0IO-ictrsweden-bagaragaza-transferred-to-sweden-Iast-july1362713627)
(accessed on 6 April 2014) (Annex FF). ("Before his transfer, the convict was held in Arusha in an isolated
area from other inmates. Bagaragaza had special reasons to fear for his security. He had testified against
several prominent personalities of the previous regime who were charged by the ICTR, notably Protais
Zigiranyirazo.")
43 http://unmict.org/enforcement-of-sentences.html (accessed on 6 April 2014).
44 Seventh Annual Report of the President of the SCSL, June 2009 to May 2010 (Annex GG), p. 10.
40
41
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35. Mr. Taylor has therefore been singled out for treatment different from anyone else

convicted by an international court. The consequence of this different treatment, .
as discussed below, is that Mr. Taylor and his family are deprived of the
minimally-acceptable conditions of detention.

iii. Mr. Taylor, By Serving His Sentence In The UK Instead of Rwanda, Is

Unnecessarily and Almost Completely Isolated From His Family

a. De Facto Obstacles

36. Mr. Taylor's detention in the UK occasions a far more serious interference with
family visitation than the conditions that have been found to constitute a violation
the right to family life by the BCtHR. The obstacles to family visits are both de

jure and de facto.

37. Most of Mr. Taylor's family resides in Liberia, including his wife, Mrs. Victoria
Addison Taylor, and their three daughters, aged 10, 7 and 3. Visa applications by
Liberians for the UK must be submitted in Accra, in neighbouring Ghana. The
cost of each visa application alone is about US$135. The cost of a flight to Accra
is at least US$650, or an arduous 24-hour bus journey. Flights from Accra to
London cost a minimum of over US$1000. A round-trip ticket from London to
Durham, where Mr. Taylor is currently serving his sentence, costs about US$220
pounds. The cost of accommodation in the UK, at least by African standards, is
extremely high. Mr. Taylor's family members do not have the financial resources
to accomplish such journeys over the long term and on a recurring basis. The
unavoidable consequence, especially over the long term of Mr. Taylor's sentence,
is that he will receive few, if any, visits from even his closest family members.
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38. The extent to which these obstacles are attributable to the place of Mr. Taylor's
detention should be assessed in relation to the available alternatives. The SCSL
has an enforcement agreement with Rwanda. Moreover, as mentioned above,
every other SCSL sentence is being enforced by Rwanda. 45 Visas may be issued
to Liberians upon arrival in Rwanda at a cost of $20. Accommodation can be
obtained for dollars a day - a fraction of the cost of accommodation in the UK.
The prison is in Kigali, relatively near the airport. Further, Rwanda and the SCSL,
unlike the UK, have apparently collaborated to ensure the facilitation of family
visits to detainees:

The Special Court also facilitates visits by family members. In 2012, all
eight prisoners were visited by family members. The visits were partially
funded by the Court. The RSCSL will take on responsibility for yearly
inspection of detention conditions and facilitating family visits after the
Court's closure."

39. The obstacles to maintaining Mr. Taylor's family life are not, to use the language
of the ECtHR, an "inherent limitation" arising from his detention as such."
Rather, the salient interference with Mr. Taylor's family life occurs because he is
detained in the UK instead of Rwanda.

40.

The RSCSL could mitigate this interference, and eliminate the unnecessary
infringement of the right to family life, by terminating the enforcement of
Mr. Taylor's sentence in the UK and ordering his transfer to Rwanda. The
consequences of failing to do so, including the continuing violation of the right to
family life, are squarely attributable to the RSCSL. Indeed, the RSCSL is the only
international institution that countenances enforcement of sentence outside of the
home continent of the prisoner, with all the self-evident obstacles to preserving
family ties that implies.

Seventh Annual Report of the President of the SCSL, June 2009 to May 2010, p. 10.
Tenth Annual Report of the President of the SCSL, June 2012 to May 2013 (Annex HH), p. 41.
47 Moiseyev, para. 246.
45

46
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41. Given the extremely long sentence imposed on Mr. Taylor, his deprivation of
family life will likely be permanent. This shocks the conscience. Whatever the
crimes for which Mr. Taylor has been found criminally responsible, the justice of
his sentence is not enhanced by violating his basic human rights or those of his
family, nor by imposing avoidable conditions upon him that can only be described
as cruel. As declared by the United Nations Human Rights Committee:

Thus, not only may persons deprived of their liberty not be subjected to
treatment that is contrary to article 7, including medical or scientific
experimentation, but neither may they be subjected to any hardship or
constraint other than that resulting from the deprivation of liberty;
respect for the dignity of such persons must be guaranteed under the
same conditions as for that of free persons. Persons deprived of their
liberty enjoy all the rights set forth in the Covenant, subject to the
restrictions that are unavoidable in a closed environment.f

42. Similarly, the UN Minimum Rules provide that punishment is achieved by the
deprivation of liberty itself, and that nothing further should be done to exacerbate
this punishment. Rule 57 states:

Imprisonment and other measures which result in cutting off an offender
from the outside world are afflictive by the very fact of taking from the
person the right of self-determination by depriving him of his liberty.
Therefore the prison system shall not, except as incidental to justifiable
segregation or the maintenance of discipline, aggravate the suffering
inherent in such a situation.

43. Mr. Taylor's sentence is reflected in the number of years of lost liberty. That
sentence is already heavy, depriving him of his personal liberty, in all likelihood,
for the remainder of his life. Imposing avoidable conditions of detention which
also deprive him of his family for the remainder of his life seriously aggravates
his suffering beyond that which is incidental to the purpose of incarceration and
clearly violates human rights standards. On this ground alone, the enforcement of
48 CCPR General Comment No. 21: Article 10 (Humane Treatment of Persons Deprived of Their Liberty),
Adopted at the Forty-fourth Session of the Human Rights Committee, on 10 April 1992, para. 3.
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Mr. Taylor's sentence in the UK should be terminated immediately, and he should
be transferred to Rwanda.

b. De Jure Obstacles
44. Mr. Taylor was transferred to the UK on 15 October 2013. On 3 January 2014,
less than three months later, the UK refused to allow Mrs. Taylor and her two
youngest daughters entry to the UK to visit Mr. Taylor.49 The UK was aware that
the purpose of the requested visa was to visit Mr. Taylor. 5o Indeed, the fact that
Mr. Taylor was in detention in the UK was cited as a factor against granting
Mrs. Taylor a visitor's visa because it was thought to raise doubts about whether
"you intend to leave the UK at the end of your visit":

The purpose of your trip is to visit your husband [... ] . The attraction for
you and your family to remain in the UK having gained entry is a risk
that needs to be weighed up against your current circumstances. You
have now lost the security that your husband's presence provided and on
the basis of very limited information about your living circumstances, I
am not satisfied that you are living in settled circumstances in Liberia.
Taking all of the above into account, I am not satisfied that you are
genuinely seeking entry as a visitor and that you intend to leave the UK
.. 51
h
d 0 f your VISIt.
at teen

45. This reasoning - which was characterized as determinative in rejecting
Mrs. Taylor's application for a temporary visitor's visa - reflects a shameful
disregard of international standards of detention. The UK, having chosen to
enforce Mr. Taylor's sentence, now has an obligation to ensure family visits. The
de facto and de jure obstacles to family visitation are not of Mr. or Mrs. Taylor's

49"Refusal of Entry Clearance", ACC/SI2205, 3 January 2014 ("3 January Decision") (Confidential
Annex II).
50 [d. p. 2 ("The purpose of your trip is to visit your husband. I am aware that your husband, Charles Taylor
has been sentenced to 50 years imprisonment for aiding and abetting the commission of war crimes and he
is currently serving his sentence in the UK.")
51 [d. p. 2.
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creation; they have been created jointly by the UK and the RSCSL. Denying
Mrs. Taylor's visa to the UK on the ground that Mr. Taylor is incarcerated there
can only be described as perverse. It is directly contrary to the approach taken by
the Netherlands when Mr. Taylor was detained in The Hague for seven years
during his trial and appeal, during which time visits from his wife and children
were facilitated frequently.

Mr. Taylor has now been in detention for eight

months and has yet to see his wife and children. The UK, given the standards
applied in its 3 January Decision, appears content that Mr. Taylor should never
see his wife or children again.
46. Further, the 3 January Decision relies partially on the alleged absence of
documentation of Mrs. Taylor's financial resources. Mrs. Taylor does not have a
regular income, and therefore does not have the documentation necessary to
establish that she has "settled circumstances in Liberia," at least as the UK
immigration officer apparently understands that phrase. 52 These are de jure
impediments compounding the de facto obstacles that already make family visits
extremely difficult.
47. Following the 3 January decision, the RSCSL Registry kindly offered to assist
Mrs. Taylor in her visa application. Unfortunately, these efforts too have come to
no avail. Mrs. Taylor has advised the RSCSL Registrar's representative that she
simply does not have the documentation sought by the UK government. She does
not have a regular income, and does not have more financial resources than she
declared on her visa application. Mrs. Taylor has expressed her wish to re-submit
her visa application, but the Registrar's representative has noted that it is futile to
do so without further documentation. Given that there is no further documentation

52 One of the more absurd deficiencies cited in the 3 January Decision is the failure to provide original title
deeds to property owned by Mrs. Taylor in Liberia. The immigration officer asserts that these documents
"cannot be verified as the originals have not been provided." 3 January Decision, p. 2. The implication is
that Liberian visa applicants should be compelled to travel from Liberia to Ghana with original title deeds.
This unrealistic expectation suggests a total lack of understanding of the actual circumstances for visa
applicants, or a lack of good faith in assessing Mrs. Taylor's visa application.
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or information that Mrs. Taylor can provide, she and her representatives are at a
loss as to how to surmount the barriers, put in place by the UK government,
which are currently preventing her from exercising her right to family life by
visiting her husband.

48. The RSCSL Registrar claims, on the other hand, that: "there is no reason to

believe [Mrs. Taylor's] reapplication will be unsuccessful. High level talks with
UK authorities will also continue in order to facilitate Taylor family visits."s3

49. These hopeful sentiments have yet to be reflected in any concrete steps. Indeed,
the decision already taken already indicates that the UK is not genuinely
interested in accommodating the unique circumstances ofMr. Taylor according to
international standards of detention. Mr. Taylor has now been in detention for
eight months without a single visit from his wife or their three daughters. This is
the direct result of the actions of the UK government. The ECtHR has found that
preventing family visits over a much shorter duration violates the right to family
life. Contrary to the RSCSL Registrar's optimistic assessment, even if the 3
January Decision is reversed, future visa applications are likely to be so
burdensome, expensive and time-consuming that they will, in themselves,
continue to constitute a significant de facto and/or de jure impediment to
Mr. Taylor's right to family visitation.

V

The UK Is Unwilling or Unable to Keep Mr. Taylor In a Secure Setting That
Confirms With International Standards of Detention

50. Upon his arrival at HMP Frankland in the UK, Mr. Taylor was segregated from
the general prison population. Mr. Taylor was informed, quite correctly, that he
was too much of a target to be placed safely amongst the general prison
53 Letter of Binta Mansaray to the President of the RSCSL "Re: Update on issues pertaining to SCSL
prisoner Charles Taylor", dated 24 March 2014, (Annex JJ) p. 2.
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population in that prison. He was accordingly confined to a hospital ward of the
prison, and has been detained there ever since. He has little or no contact with
other prisoners.
51. In late January 2014, an anonymous letter addressed to Mr. Taylor was

intercepted by the correspondence office at HMP Frankland. A typewritten
version of the letter, provided by the prison authorities to Mr. Taylor, is attached
as a confidential annex. 54 The letter, which had apparently originated from within
the prison, contained a threat against Mr. Taylor's life.

52. The UK authorities are to be commended for recognizing the mortal threat facing
Mr. Taylor ifhe were to be placed in the general prison population of a maximum
security prison in the UK. Nevertheless, international detention standards require
that prisoners not be unduly segregated from fellow prisoners 55 or held in
isolation." Mr. Taylor's predicament arises from his status as the sole SCSL
prisoner at HMP Frankland, and is a notorious and vilified figure. Mr. Taylor will
presumably continue to need to be segregated for as long as he is detained at
HMP Frankland - Which, unless he is transferred elsewhere, likely means for the
remainder of his natural life. In contrast, all SCSL prisoners in Rwanda are held
together in a single facility so that they can safely interact without the danger of
unidentified threats from the general prison population.

Confidential Annex KK.
Khodorkovskiy ; para. 836 ("Limitations on contacts with other prisoners [... ] imposed by prison rules,
have been regarded by the court as an 'interference' with the rights protected under Article 8 of the
Convention .").
56 Munyakazi Referral Decision, para. 22 ("Specifically with regard to imprisonment in isolation or solitary
confinement, although the prohibition of contact with other prisoners for security, disciplinary or protective
reasons may be necessary, human rights bodies have consistently held that imprisonment in isolation is an
undesirable penalty and should be used only in exceptional circumstances and for limited periods [... ].
Arrangements for solitary confinement should also be reviewed in order to provide prisoners with a wider
range of activities and ensuring appropriate human contact.").
54
55

SCSL-03-01-ES

Page 24

13 June 2014

11154
53. Mr. Taylor's situation is similar to that of Radislav Krstic, whom the ICTY had
sent to the UK for enforcement of sentence. On 7 May 2011, General Krstic was
attacked and severely wounded in a UK prison by three men wielding knives. The
ICTY President subsequently ordered his transfer back to the ICTY's detention
facility in The Hague. The ICTY decision recalling General Krstic is not publicly
available, but reports indicate that it was because the UK was either unable or
unwilling to ensure his security.

57

He has now been transferred to a new

enforcement State.

54. The Krstic attack, and the current threat to Mr. Taylor, raise doubts as to whether
maximum security prisons in the UK are capable of detaining a high-profile
inmate from an international court who is likely to be targeted based on very
specific cultural or national factors of which British officials may not be aware or
equipped to deal with.

55. The reasonableness of a particular regime of isolation can only be assessed in
light of the available alternatives. Those alternatives must, in respect of the
RSCSL, be assessed in light of the alternatives available to the RSCSL. The UK
may well have no choice but to segregate certain high-threat prisoners; but the
RSCSL certainly does have a choice that can ensure that Mr. Taylor is not
isolated. Rwanda has a purpose-built facility to securely enforce the sentence
against Mr. Taylor. The prison population, and the cultural affinity of prison
officials, will ensure that he can also be kept there safely and without being
separated from other prisoners. The RSCSL has the power to transfer Mr. Taylor
to Rwanda. Incarcerating Mr. Taylor in a hospital wing in northern England is not
the least restrictive means of ensuring his safety because he can instead be
transferred to a much more suitable and safe environment outside of the UK.
Balkan Transitional Justice, "ICTY: Radislav Krstic Transferred Back to The Hague," 23 December 2011
(Annex LL) (''The International Criminal Tribunal for the former Yugoslavia (ICTY) was unable to
comment on the reasons for transferring Krstic, but according to diplomatic sources it was due to 'security
issues."')
57
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56. There is no doubt that imposing even "relative isolation" indefinitely is an
unacceptable condition of detention and violates basic human rights. As the
BCtHR has held even in respect of prisoners whose own conduct ostensibly
justified segregation: "The Court nevertheless wishes to emphasise that solitary
confinement, even in cases entailing only relative isolation, cannot be imposed on a
prisoner indefinitely.t" This principle must apply with much greater force when a
prisoner is segregated for reasons unrelated to his own fault or conduct.

57. The length ofMr. Taylor's sentence is also relevant in this context. In the UK, the
stress and pressure of isolation or constant fear of lethal attack in the general
prison population will presumably continue indefinitely. It is not humane to
condemn a person to live under those circumstances for the remainder of their
life, at least not when there is a reasonable alternative available. There is a
reasonable alternative available, and the RSCSL should exercise its authority
accordingly.

VI

Conclusion and Relief Sought

58. Mr. Taylor has a long sentence to serve, one that will probably see him die in
prison. Regardless of the nature of the crimes for which he was convicted, he is

@ill)

entitled to be detained in conditions of basic dignity. Basic dignity includes the
right to see his wife periodically. Basic dignity includes the right to see his very
young children at least once in a while. Basic dignity includes the right not to live
the rest of his life, including into old age, in constant isolation or fear of being
stabbed to death. The justice of Mr. Taylor's sentence is not enhanced by
conditions of detention that violate his rights and his dignity. The only appropriate
remedy to ensure compliance with the minimum international standards - one that

58

Case ofRamirez Sanchez. V. France, (59450/00) (2006) (Annex MM) para. 145.
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has been afforded to every single person convicted by an international court - is
for Mr. Taylor to be transferred to serve his sentence in his continent of origin.
The RSCSL can do so, without in any way diminishing the quality and punitive
function of the sentence imposed, by transferring Mr. Taylor to Rwanda.

Word count: 9.059.

Respectfully submitted.
The Hague, 11 June 2014

Christopher Gosnell
Counsel for Mr. Charles Ghankay Taylor

John Jones QC
Counsel for Mr. Charles Ghankay Taylor
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https://www .gov .uk! government/uploads/system/uploads/attachment data/fi
1e/286790/Commonwealth_Schemejocthe_TransfecoLConvictedOffend
ers .pdf> (accessed on 4 May 2014).

Annex CC

United Nations Office of Drugs and Crime Handbook on the International
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countries/24576-en-en- 261010-ictrsweden-bagaragaza-transferred-to
sweden-1ast-july1362713627> (accessed on 6 April 2014).
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Annex JJ

Letter of Binta Mansaray to the President of the RSCSL "Re: Update on
issues pertaining to SCSL prisoner Charles Taylor", dated 24 March 2014,
p.2.

Annex KK Confidential.
Annex LL

Balkan Transitional Justice, "ICTY: Radislav Krstic Transferred Back to
The Hague," 23 December 2011
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Authorities Cited But Not Annexed To the Present Filing In Accordance
with Article 7 (B) of the RSCSL Practice Direction on Filing ofDocuments
of24 April 2014

Convention on the Rights of the Child, United Nations, Treaty Series, vol. 1577, p. 3.
Adopted and opened for signature, ratification and accession by General Assembly
resolution 44/25 of20 November 1989; entry into force 2 September 1990, in accordance
with article 49.

Council of Europe, European Convention for the Protection of Human Rights and
Fundamental Freedoms, as amended by Protocols Nos. 11 and 14, 4 November
1950, ETS 5, Article 8.
Council of Europe, Convention on the Transfer of Sentenced Prisoners, European Treaty
Series No. 112,21 March 1983.
Inter-American Convention on Serving Criminal Sentences Abroad, adopted at twenty
third regular session of the OAS General Assembly on 9 June 1993, OAS, Treaty Series
No. 76.
Organization of African Unity (OAU), African Charter on Human and Peoples' Rights
("Banjul Charter"), 27 June 1981, CABILEG/67/3 rev. 5,21 LL.M. 58 (1982), Article
18.
UN General Assembly, International Covenant on Civil and Political Rights, 16
December 1966, United Nations, Treaty Series, vol. 999, p. 171, Articles 7, 10 ,23 and

10.
The Prosecutor v. Taylor, Case No. SCSL-03-01-ES, Order Designating the State In
Which Charles Ghankay Taylor Is To Serve His Sentence, 4 October 2013.

The Statute of the Residual Special Court for Sierra Leone, Articles I and 23.
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ANNEXA

I"

AGREEMENT BETWEEN THE SPECIAL COURT FOR SIERRA LEONE
AND THE GOVERNMENT OF THE UNITED KINGDOM OF GREAT
BRITAIN AND NORTHERN IRELAND ON THE ENFORCEMENT OF
SENTENCES OF THE SPECIAL COURT FOR SIERRA LEONE

1i~162

Ii

I,:
"

The Special Court for Sierra Leone (hereinafter referred to as "the Special Court"),
and the Government of the United Kingdom of Great Britain and Northern Ireland
(hereinafter referred to as "the United Kingdom");
Having regard to Article 22 of the Statute of the Special Court annexed to the
Agreement between the United Nations and the Government of Sierra Leone on the
Establishment of a Special Court for Sierra Leone, signed at Freetown on 16
January 2002;
Noting the willingness of the United Kingdom to enforce sentences imposed by the
Special Court;
Have agreed as follows:

ARTICLE 1

Purpose and Scope of the Agreement
This Agreement shall regulate matters relating to or arising out of all requests to
the United Kingdom to enforce sentences imposed by the Special Court.

ARTICLE 2

Procedure
1.
A request to the United Kingdom to enforce a sentence shall be made by the
Registrar of the Special Court (hereinafter "the Registrar"), with the approval ofthe
President of the Special Court (hereinafter "the President").
2.
The Registrar shall submit the request to the United Kingdom Foreign and
Commonwealth Office, through the High Commission in Freetown.
3.
The Registrar shall provide the following documents to United Kingdom
Foreign and Commonwealth Office when making the request:
a)

a certified copy ofthe judgement;

b)

details of the offences to which the sentence of imprisonment relates:

•

23£.;
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c)

a statement indicating how much of the sentence has already been
served, including information on any pre-trial detention, any other
measure altering the length or conditions of the sentence and any other
factors relevant to the enforcement of the sentence;

d)

when appropriate, any medical or psychological reports on the
sentenced person, any recommendation for his further treatment in the
United Kingdom and any other report relevant to the enforcement of
the sentence; and

e)

The name, date and place of birth of the sentenced person together with
any known family or other ties with the United Kingdom or any other
reason for making the request.

4.
The competent national authorities of the United Kingdom shall decide upon
any such request of the Registrar, in accordance with its national law, and the
".,t,Jnited Kingdom shall promptly inform the Special Court whether or not it agrees
the request.

(tfs

ARTICLE 3

Enforcement

1.
In enforcing the sentence pronounced by the Special Court, the competent
national authorities of the United Kingdom shall be bound by the duration of the
sentence.
2.
The conditions. of imprisorunent shall be governed by the law of the United
Kingdom, subject to the supervision of the Special Court, as provided for in
Articles 6 to 9 of this Agreement.
3.
The conditions of imprisonment shall be equivalent to those applicable to
@pvrisoners se~ing sentences unde~ the law of the United Kingdom and shall be in
i:i'taccordance WIth relevant human nghts standards.

ARTICLE 4

Transfer of the Convicted Person

The Registrar shall make appropriate arrangements with the United Kingdom for
the transfer of the convicted person from the Special Court to the competent
authorities of the United Kingdom. Prior to his transfer, the convicted person will
be informed by the Registrar of the contents of this Agreement. The transfer shall
take place at a time and place agreed between the United Kingdom and the
Registrar.
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ARTICLE

5

. Non-bis-in-idem (rule of speciality)
The convicted person shall not be tried before a court in the United Kingdom for
acts which the Special Court has the power to prosecute under Articles 2, 3, 4 and 5
of the Statute of the Special Court, for which he has already been tried by the
Special Court.

ARTICLE 6

Inspection
1.
The competent authorities of the United Kingdom shall allow the inspection
of the conditions of detention arid treatment of the prisoners, detained under this
Agreement, by the European Committee for the Prevention of Torture and Inhuman
• Degrading Treatment or Punishment (hereinafter "the CPT") at any time and on
a periodic basis, the frequency of visits to be determined by the CPT. The CPT
will submit a confidential report based on the findings of those inspections to the
Foreign and Commonwealth Office and to the President of the Special Court. The
confidential report shall not be released, by the President of the Special Court to
any person or body, outside the Special Court, without the consent of the
Government of the United Kingdom.
2.
The United Kingdom and the President shall consult each other on the
findings of the reports referred to in paragraph 1 of this Article. The President may
thereafter request the United Kingdom to report to him or her any changes in the
conditions of detention suggested by the CPT.

ARTICLE 7

Information

0::'0,
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1.

I
L

The United Kingdom shall immediately notify the Registrar:
a)

six months prior to the completion of the sentence;

b)

if the sentenced person has escaped from custody before the sentence
has been completed;

c)

if the sentenced person has deceased; and

d)

six months prior to the point at which early release would be
considered for an equivalent domestic sentence in the jurisdiction of the
United Kingdom to which the sentenced person has been transferred.

'
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sentence upon the request of either Party.
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3.
The Registrar shall, during the course of enforcement of any sentence under
this Agreement, provide the United Kingdom with any report or other information
requested by the United Kingdom, which is relevant to the enforcement of such a

Ii sentence and within the possession ofthe Registrar.
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ARTICLE 8

Early release, pardon and commutation of sentences

•

1.
If, pursuant to the applicable national law of the United Kingdom, the
sentenced person is eligible for early release, pardon or commutation of the
sentence, the United Kingdom shall notify this to the Registrar, in advance of such
eligibility, and shall include in any such notification all the circumstances
pertaining to the eligibility for early release, pardon or commutation of the
sentence.
2.
The President of the Special Court shall determine, in consultation with the
Judges of the Special Court, whether any early release, pardon or commutation of
the sentence is appropriate. The Registrar shall inform the United Kingdom of the
President's determination. If the President determines that an early release, pardon
or commutation of the sentence is not appropriate, the United Kingdom shall act
accordingly.
.

ARTICLE 9

Termination of enforcement

1.

The enforcement of the sentence shall cease:
a)

when the sentence has been completed;

b)

upon the death of the sentenced person;

c)

upon the pardon or commutation of the sentenced person; or

d)

following a decision ofthe Special Court referred to in paragraph 2 of
this Article.

2.
The Special Court may at any time decide to request the termination of the
enforcement of the sentence in the United Kingdom and transfer the sentenced
person to another State or to the Special Court.
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3.
The competent authorities of the United Kingdom shall terminate the
enforcement of the sentence as soon as they are informed by the Registrar of any
decision or measure as a result of which the sentence shall cease to be enforceable.
4.
After the enforcement of the sentence has ceased in accordance with this
Agreement, the United Kingdom may transfer or deport the convicted person as
appropriate and in accordance with its international obligations.

:1
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ARTICLE 10

Impossibility of enforcement of sentence
If, at any time after the decision has been taken to enforce the sentence, for any
legal or practical reasons, further enforcement has become impossible, the United
Kingdom shall promptly inform the Registrar. The Registrar shall make the
appropriate arrangements for the transfer of the sentenced person. The competent
authorities of the United Kingdom shall allow at least sixty days following the
notification of the Registrar before taking further action on the matter.

ARTICLE 11

Costs
The Special Court shall bear the expenses related to the transfer of the sentenced
person to and from the United Kingdom, unless the Parties agree otherwise. The
United Kingdom shall pay all other expenses incurred in the enforcements of the
sentence.

1.
This Agreement shall remain in force as long as sentences of the Special
Court are being enforced by the United Kingdom under the terms and conditions
provided in this Agreement.

2.
Either Party may terminate this Agreement following consultations with the
other Party and after the expiry of two months from the date on which written
notice has been given by the terminating Party to the other Party. This Agreement
shall not be terminated before any sentences to which this Agreement applies have
been completed or terminated in accordance with this Agreement nor before any
sentenced individual has been transferred or deported from the United Kingdom
subsequent to the completion or termination of such a sentence.

In witness whereof, the undersigned, duly authorised thereto, have signed this
Agreement.

Done at London this
English language.

",,"h
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For the Special Court for
Sierra Leone:

day of

Sv- ~

2007, in duplicate. in the
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Lord Mark Malloch-Brown, Minister of State for Africa, Asia and
the United Nations, is hereby granted full powers to sign, on behalf of the
Government of the United Kingdom of Great Britain and Northern Ireland,
the Agreement between the Government of the United Kingdom of Great
Britain and Northern Ireland and the Special Court for Sierra Leone on the
Enforcement of Sentences of the Special Court for Sierra Leone.

In witness whereof I, David Miliband, Her Majesty' s Principal
Secretary of State for Foreign and Commonwealth Affairs, have signed these
presents.

Signed and sealed at the Foreign and Commonwealth Office,
London, the

r(-K

thousand and seven.

day of

,Two
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AMENDED AGREEMENT BETWEEN
THE SPECIAL COURT FOR SIERRA LEONE
AND
THE GOVERNMENT OF THE REPUBLIC OF RWANDA
ON THE ENFORCEMENT OF SENTENCES
OF THE SPECIAL COURT FOR SIERRA LEONE

The Special Court for Sierra Leone, established by the Agreement between the United
Nations and the Government of Sierra Leone on the Establishment of the Special Court for
Sierra Leone signed on 16 January 2002 (hereinafter "the Special Court") and
The Government of the Republic of Rwanda (hereinafter "the Government of Rwanda"),
RECALLING Article 22 of the Statute of the Special Court annexed to the Agreement
between the United Nations and the Government of Sierra Leone on the Establishment of the
Special Court for Sierra Leone, according to which imprisonment of persons sentenced by the
Special Court shall be served in Sierra Leone; or if circumstances so require, in any State that
has concluded with the International Criminal Tribunal for Rwanda or the International
Criminal Tribunal for former Yugoslavia an agreement for the enforcement of sentences and
which has indicated to the Special Court its willingness to accept convicted persons; or
alternatively, in any State with which the Special Court has concluded similar agreements;
RECALLING United Nations Security Council Resolution 1470 (2003), adopted on 28 March
2003, which urges all the States to cooperate fully with the Special Court;
NOTING the willingness of the Government of Rwanda to enforce sentences imposed by the
Special Court for violations of international humanitarian law and Sierra Leonean law in the
territory of Sierra Leone since 30 November 1996;
RECALLING the widely accepted international standards governing the treatment of
prisoners, including the Standard Minimum Rules for the Treatment of Prisoners approved by
ECOSOC resolutions 663 C (XXIV) of 31 July 1957 and 2067 (LXII) of 13 May 1977, the
Body of Principles for the Protection of all Persons under any Form of Detention or
Imprisonment adopted by General Assembly resolution 43/173 of 9 December 1988, and the
Basic Principles for the Treatment of Prisoners adopted by General Assembly resolution
45/111 of 14 December 1990;
IN ORDER to give effect to the judgements and sentences of the Special Court;

HAVE AGREED as follows:

Agreement between the Special Court for Sierra Leone and the Republic ofRwanda on the Enforcement ofSentences ofthe
Special Court for Sierra Leone
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Article 1
Purpose and Scope ofthe Agreement

This Agreement shall regulate matters relating to or arising out of all requests to the
Government of Rwanda to enforce sentences imposed by the Special Court.

Article 2
Procedure

1.

A request to the Government of Rwanda to enforce a sentence shall be made by the
Registrar of the Special Court (hereinafter "the Registrar"), with the approval of the
President of the Special Court.

2.

The Registrar shall provide the following documents to the Government of Rwanda
when making the request:
a.

a certified copy of the judgement;

b.

a statement indicating how much of the sentence has already been served,
including information on any pre-trial detention;

c.

when appropriate, any medical or psychological reports on the convicted
person, any recommendation for his further treatment in the Government of
Rwanda and any other factor relevant to the enforcement of the sentence;

d.

certified copies of identification papers of the convicted person in the
possession of the Special Court;

3.

All communications to the Government of Rwanda relating to matters provided for in
this Agreement shall be made to the Minister in charge of Penitentiary Administration
through the Minister in charge of Foreign Affairs.

4.

The competent national authorities of the Government of Rwanda shall promptly
decide upon the request of the Registrar, in accordance with national law, and inform
the Registrar in writing of its decision whether or not to accept the convicted
person(s).
Article 3
Enforcement

1.

In enforcing the sentence pronounced by the Special Court, the Government of
Rwanda shall be bound by the duration of the sentence so pronounced and ensure the
sentence is served in a prison facility identified and agreed to by the parties.

2.

The conditions of imprisonment shall be governed by the laws of the Government of
Rwanda, exclusive of Article 4.2 of Organic Law No. 3112007 of 25/07/2007 relating
to the Abolition of the Death Penalty, and any other provisions relating to holding
convicted persons in isolation.

3.

The conditions of imprisonment shall be subject to the supervision of the Special
Court, as provided for in Articles 6 to 8 and paragraphs 2 and 3 of Article 9 below.
2
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4.

The conditions of imprisonment shall be consistent with the widely accepted
international standards governing treatment of prisoners.

Article 4
Transfer ofthe convicted person
1.

The Registrar shall make appropriate arrangements for the transfer of the convicted
person from the Special Court to the competent authorities of the Government of
Rwanda. Prior to his transfer, the convicted person will be informed by the Registrar
of the contents of this Agreement.

2.

If, after the transfer of the convicted person to the Government of Rwanda, the Special
Court, in accordance with its Rules of Procedure and Evidence, orders that the
convicted person appears in a proceeding before it, the convicted person shall be
transferred temporarily to the Special Court for that purpose, conditioned upon his
return to the Government of Rwanda within the period decided by the Special Court.

3.

The Registrar shall transmit the order for the temporary transfer of the convicted
person to the national authorities of the Government of Rwanda. The Registrar shall
ensure the proper transfer of the convicted person from the Government of Rwanda to
the Special Court and back to the Government of Rwanda for the continued
imprisonment after the expiration of the period of temporary transfer decided by the
Special Court. The duration of the temporary transfer shall be deducted from the
overall sentence to be served in the Government of Rwanda.

Article 5
Non-bis-in-idem
The convicted person shall not be tried before a court of the Government of Rwanda for acts
constituting a crime falling within the jurisdiction of the Special Court, for which he has
already been tried by the Special Court.

Article 6
Inspection
1.

The competent authorities of the Government of Rwanda shall allow the inspection of
the conditions of detention and the treatment of the prisoner(s) at any time and on a
periodic basis by the International Committee of the Red Cross (hereinafter the ICRC)
or such other body or person as the Special Court may designate for that purpose. The
frequency of visits will be determined by the ICRC or the designated body or person.
The Special Court may furthermore request the ICRC or the designated body or
person to carry out such an inspection. The ICRC or the designated body or person
will submit a confidential report based on the findings of these inspections to the
Government of Rwanda and to the President and the Registrar of the Special Court.

2.

Representatives of the Government of Rwanda, the President and the Registrar of the
Special Court shall consult each other on the findings of the reports referred to in the
previous paragraph. The President of the Special Court may thereafter request the

3
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Government of Rwanda to report to him or her any changes in the conditions of
detention suggested by the ICRC or the designated body or person.

Article 7
Information
1.

2.

The Government of Rwanda shall immediately notify the Registrar of the following:
a.

if the convicted person has completed his sentence, two months, or as soon as
practicable, prior to such completion;

b.

if the convicted person has escaped from custody;

c.

if the convicted person has deceased;

Notwithstanding the previous paragraph, the Registrar of the Special Court and the
Government of Rwanda shall consult each other on all matters relating to the
enforcement of the sentence upon the request of either party.

Article 8
Early release, pardon and commutation ofsentences
1.

If, pursuant to the applicable national law of the Government of Rwanda, the
convicted person is eligible for early release, pardon or commutation of the sentence,
the Government of Rwanda shall notify this to the Registrar of the Special Court in
advance of such eligibility, and shall include in any such notification all the
circumstances pertaining to the eligibility for early release, pardon or commutation of
the sentence.

2.

In the determination of eligibility of the convicted person, consideration shall be given
to the length of the sentence imposed by the Special Court and the necessity to ensure
equality of treatment among convicted persons.

3.

The President of the Special Court shall determine, in consultation with the Judges of
the Special Court, whether any early release, pardon or commutation of the sentence is
appropriate in the interest of justice and the general principles of law. The Registrar of
the Special Court shall inform the Government of Rwanda of the President's decision.
If the President determines that early release, pardon or commutation of the sentence
is not appropriate, the Government of Rwanda shall act accordingly.

Article 9
Termination ofenforcement
1.

The enforcement of the sentence shall terminate:
a.

when the convicted person has completed his sentence;

b.

when the convicted person has died;

c.

when the convicted person has been released as a result of being granted early
release, pardon or commutation of sentence;
4
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d.

when the Special Court has issued a decision as referred to in paragraph 2;

2.

The Special Court may at any time decide to request the termination of the
enforcement in the Government of Rwanda and transfer the convicted person to
another State or to the Special Court.

3.

The competent authorities of the Government of Rwanda shall terminate the
enforcement of the sentence as soon as it is informed by the Registrar of any decision
or measure as a result of which the sentence ceases to be enforceable.

4.

Upon the termination of the enforcement of a sentence, the Registrar shall in
consultation with the Government of Rwanda make the appropriate arrangements for
the transfer of the convicted person from the Government of Rwanda or, in the case of
death, the repatriation of the convicted person's body.

Article 10
Impossibility to enforce sentence
If, at any time after the decision has been taken to enforce the sentence, for any legal or
practical reasons, further enforcement has become impossible, the Government of Rwanda
shall promptly inform the Registrar of the Special Court. The Registrar shall then make the
appropriate arrangements for the transfer of the convicted person. The competent authorities
of the Government of Rwanda shall allow for at least sixty days following the notification of
the Registrar before taking other measures on the matter.

Article 11
Costs
1.

2.

Unless the parties agree otherwise, the Special Court shall bear the expenses related to
the following:

a.

the transfer of the convicted person to and from the Government of Rwanda,
at the beginning and at the end of the sentence, including the temporary
transfer to and from the Special Court for the purposes of appearing in a
proceeding before the Special Court;

b.

in case of death, the cost of transportation and return of the body of the
deceased to the family members of the deceased, for burial, or if and when
necessary, the costs of the burial by the Rwanda authorities, in the event that
the family of the deceased does not take possession of the body; and

c.

upkeep and maintenance costs (related to meals, sanitation and
communications) as well as incidentals and special medical care which may
entail extraordinary costs in respect of a convicted person who is to serve a
sentence in the Government of Rwanda pursuant to this Agreement.

The Government of Rwanda shall pay all other expenses incurred by the enforcement
of the sentence, including:

5
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a. safety and security of the identified quarters for persons convicted by the Special
Court;
b. prison wardens' remuneration and basic utilities (water, electricity, sewage, etc);
c. any travel document necessary to authorize the convicted person to exit Rwanda
upon completion of his sentence, in accordance with Rwanda laws.
3.

The Government of Rwanda and the Registrar will conclude a Memorandum of
Understanding detailing the average yearly costs that are to be borne by the Special
Court for Sierra Leone, in accordance with paragraph 1 above.

Article 12
Substitution Clause

Upon completion of the mandate of the Special Court for Sierra Leone, as per Article 23 of
the Agreement between the United Nations and the Government of Sierra Leone on the
Establishment of the Special Court for Sierra Leone, and Article 1 of the Statute of the Special
Court, its designated successor body, mandated to discharge all residual functions of the
Special Court, will take over all functions of the President, the Registrar and the Judges
pertaining to the execution of this Agreement.

Article 13
Entry into force

This Agreement shall enter into force provisionally upon the signature of both parties, and
definitely upon the date of notification by the Government of Rwanda of ratification or
approval of the Agreement by its competent authorities.

Article 14
Duration ofthe Agreement

1.

This Agreement shall remain in force as long as sentences of the Special Court are
being enforced by the Government of Rwanda under the terms and conditions of this
Agreement.

2.

Upon consultation, either party may terminate this Agreement, with six months prior
notice in writing. This Agreement shall not be terminated before the sentences to
which this Agreement applies have been terminated and, if applicable, before the
transfer of the convicted person as provided for in Article 10 has been effected.

Article 15
Amendment

This Agreement may be amended by mutual consent of the parties.

6
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IN WITNESS WHEREOF, the undersigned, duly authorized thereto, have signed this
Agreement.
Done at Kigali, on the Eighteenth day of March in the year Two Thousand and Nine, in
duplicate, in English and French, both texts beingequally authentic, with Articles 3.2 and 8,2
having been amended on this Sixteenth day of September in the year Two Thousand and
Nine, in English.

FOR THE SPECIAL COURT

FOR TIm GOVERNMENT OF

FOR SIERRA LEONE

THE REPUBLIC OF RWANDA

.__"l:{:::t'b""_..<::.,,.__

(::.=~:_{~~~~'1) 'y . ~/ "~~5'-'~"~""""'-'
Binta Mansaray,

Acting Registrar of the Special Court
for Sierra Leone

~~'=

RE. Mrs. Rosemary Museminali,
Ministerof Foreign Affairs and
Cooperation of the Republic of Rwanda

7
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AGREEMENT
BETWEEN
THE SPECIAL COURT FOR SIERRA LEONE
AND
THE GOVERNMENT OF FINLAND
ON THE ENFORCEMENT OF SENTENCES
OF THE SPECIAL COURT FOR SIERRA LEONE

THE SPECIAL COURT FOR SIERRA LEONE, established by the Agreement
between the United Nations and the Government of Sierra Leone on the
Establishment of the Special Court for Sierra Leone signed on 16 January 2002
(hereinafter "the Special Court") and
THE GOVERNMENT OF FINLAND (hereinafter "the Requested State"),
RECALLING Article 22 of the Statute of the Special Court annexed to the Agreement
between the United Nations and the Government of Sierra Leone on the
Establishment of the Special Court for Sierra Leone, according to which imprisonment
of persons sentenced by the Special Court shall be served in Sierra Leone; or if
circumstances so require, in any State that has concluded with the International
Criminal Tribunal for Rwanda or the International Criminal Tribunal for former
Yugoslavia an agreement for the enforcement of sentences and which has indicated to
the Special Court its willingness to accept convicted persons; or alternatively, in any
State with which the Special Court has concluded similar agreements;
RECALLING United Nations Security Council Resolution 1470 (2003), adopted on
28 March 2003, which urges all the States to cooperate fully with the Special Court;
NOTING the willingness of the Requested State to enforce sentences imposed by the
Special Court;
RECALLING the widely accepted international standards governing the treatment of
prisoners, including the Standard Minimum Rules for the Treatment of Prisoners
, approved by ECOSOC resolutions 663 C (XXIV) of 31 July 1957 and 2067 (LXII) of
13 May 1977, the Body of Principles for the Protection of all Persons under any Form
of Detention or Imprisonment adopted by General Assembly resolution 43/173 of 9
December 1988, the Basic Principles for the Treatment of Prisoners adopted by
General Assembly resolution 45/111 of 14 December 1990, and the Recommendation
Rec(2006)2 of the Council of Europe Committee of Ministers to member states on the
European Prison Rules;
IN ORDER to give effect to the judgements and sentences of the Special Court;
HAVE AGREED as follows:
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Article 1
Purpose and Scope 0/ the Agreement

This Agreement shall regulate matters relating to or arising out of all requests to the
Requested State to enforce sentences imposed by the Special Court.

Article 2
Procedure
1.

A request to the Requested State to enforce a sentence shall be made by the
Registrar of the Special Court (hereinafter "Registrar"), with the approval of
the President of the Special Court.

2.

The Registrar shall provide the following documents to the Requested State
when making the request:
a.
b.
c.

d.

a certified copy of the judgement;
a statement indicating how much of the sentence has already been
served, including information on any pre-trial detention;
when appropriate,· any medical or psychological reports on the
convicted person, any recommendation for his or her further treatment
in the Requested State and any other factor relevant to the enforcement
of the sentence; and
certified copies of identification papers of the convicted person in the
possession of the Special Court.

s.

The Requested State shall transmit the request and all communications
relating to matters provided for in this Agreement to the competent national
authorities.

4<.

The competent national authorities of the Requested State shall promptly
decide upon the request of the Registrar, in accordance with national law, and
inform the Registrar in writing of its decision whether or not to accept the
convicted person.

Article 3

Enforcement
1.

In enforcing the sentence pronounced by the Special Court, the Requested
State shall be bound by the duration of the sentence.

2.

The conditions of imprisonment shall be governed by the laws of the
Requested State, subject to the supervision of the Special Court, as provided for
in Articles 7 to 9 and paragraphs '2 and s of Article 10 below.

S.

The conditions of imprisonment shall be consistent with the widely accepted
international standards governing treatment of prisoners; in no case shall such
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conditions be more or less favourable than those available to prisoners
convicted of similar offences in the Requested State.
4<.

When a convicted person is eligible for a prison programme or benefit available
under the national law of the Requested State which may entail some activity
outside the prison facilities, the Requested State shall communicate that fact to
the Registrar of the Special Court, together with any relevant information or
observation, to enable the Special Court to exercise its supervisory function.

Article 4

Transfer ofthe convicted person
1.

The Registrar shall make appropriate arrangements for the transfer of the
convicted person from the Special Court to the competent authorities of the
Requested State. Prior to his or her transfer, the convicted person will be
informed by the Registrar of the contents of this Agreement.

2.

If, after the transfer of the convicted person to the Requested State, the Special
Court, in accordance with its Rules of Procedure and Evidence, orders that the
convicted person appears in a proceeding before it, the convicted person shall
be transferred temporarily to the Special Court for that purpose, conditioned
upon his or her return to the Requested State within the period decided by the
Special Court.

s.

The Registrar shall transmit the order for the temporary transfer of the
convicted person to the national authorities of the Requested State. The
Registrar shall ensure the proper transfer of the convicted person from the
Requested State to the Special Court and back to the Requested State for the
continued imprisonment after the expiration of the period of temporary
transfer decided by the Special Court. The duration of the temporary transfer
shall be deducted from the overall sentence to be served in the Requested State.

Article 5
Non-ins-in-idem

The convicted person shall not be tried before a court of the Requested State for acts
constituting a crime falling within the jurisdiction of the Special Court, for which he or
she has already been tried by the Special Court.

Article 6

Ruleofspeciality
1.

The convicted person in the custody of the Requested State shall not be subject
to prosecution, punishment or to extradition to a third State for any conduct
engaged in prior to that person's transfer to the territory of the Requested
State, unless such prosecution. punishment or extradition has been approved by
the President of the Special Court, at the request of the Requested State.
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2.

When the Requested State intends to prosecute or enforce a sentence against
the convicted person, it shall notify its intention to the Registrar of the Special
Court, and transmit the following documents:
a.
b.
c.

d.

a statement of the facts of the case and their legal characterization;
a copy of any applicable legal provisions, including those concerning
statutes oflimitation and applicable penalties;
a copy of any sentence, warrant of arrest or other document having the
same force, or of any other legal writ which the Requested State intends
to enforce;
a protocol containing views of the sentenced person obtained after the
person has been informed sufficiently about the proceedings.

s.

In the event of a request for extradition made by a third State, the Requested
State shall transmit the entire request to the Registrar of the Special Court,
with a protocol containing the views of the convicted person obtained after
informing the person sufficiently about the extradition request.

4.

The Registrar of the Special Court may, in relation to paragraphs 2 and S of
this Article, request any document or additional information from the
Requested State or the third State requesting the extradition.

5.

The Registrar, in consultation with the President of the Special Court, shall
make a determination as soon as possible. This determination shall be notified
to all those who have participated in the proceedings. If the request submitted
under paragraphs 2 and 3 of this Article concerns the enforcement of a
sentence, the convicted person may serve that sentence in the Requested State
or be extradited to a third State only after the enforcement of the sentence
imposed by the Special Court has been terminated.

6.

The Registrar, in consultation with the President of the Special Court, may
authorize the temporary extradition of the convicted person to a third State for
prosecution only if it has obtained assurances which it deems to be sufficient
that the convicted person will be kept in custody in the third State during
prosecution, and transferred back to the Requested State after the prosecution,
until termination of enforcement of the sentence imposed by the Special Court.

7.

Paragraph 1 of this Article shall cease to apply if the convicted person remains
voluntarily for more than so days in the territory of the Requested State after
termination of enforcement of the sentence imposed by the Special Court, or
returns to the territory of that State after having left it.
.

Article 7

Inspection
1.

The competent authorities of the Requested State shall allow the inspection of
the conditions of detention and the treatment of the prisoner(s) by the
International Committee of the Red Cross (hereinafter the ICRC). The
frequency of visits will be determined by the ICRe. The Special Court may
furthermore request the ICRC to carry out such an inspection. The ICRC will
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submit a confidential report based on the findings of these inspections to the
Requested State as well as to the President and the Registrar of the Special
Court.
2.

The Requested State, the President and the Registrar of the Special Court shall
consult each other on the findings of the reports referred to in the previous
paragraph. The President of the Special Court may thereafter request the
Requested State to report to him or her any changes in the conditions of
detention suggested by the JeRe.

Article 8
Information
1.

The Requested State shall immediately notify the Registrar of the following:
a.

b.
c.

d.

2.

if the convicted person has completed his or her sentence, two months,
or as soon as practicable, prior to such completion;
if the convicted person has escaped from custody;
if the convicted person has deceased; and
if the convicted person becomes eligible for early release, pardon or
commutation of sentence, six months or as soon as practicable prior to
such early release, pardon or commutation of sentence.

Notwithstanding the previous paragraph, the Registrar of the Special Court
and the Requested State shall consult each other on all matters relating to the
enforcement of the sentence upon the request of either party.

Article 9
Early release, pardon and commutation ifsentences
1.

If, pursuant to the applicable national law of the Requested State, the convicted
person is eligible for early release, pardon or commutation of the sentence, the
Requested State shall notify this to the Registrar of the Special Court in
advance of such eligibility, and shall include in any such notification all the
circumstances pertaining to the eligibility for early release, pardon or
commutation of the sentence.

2.

The President of the Special Court shall determine, in consultation with the
judges of the Special Court, whether any early release, pardon or commutation
of the sentence is appropriate in the interest of justice and the general
principles of law. The Registrar shall inform the Requested State of the
President's decision. If the President determines that early release, pardon or
commutation of the sentence is not appropriate, the Requested State shall act
accordingly.
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Article

10

Termination of enforcement
1.

The enforcement of the sentence shall terminate:
a.
b.
c.
d.

when the convicted person has completed his or her sentence;
when the convicted person has died;
when the convicted person has been released as a result of being
granted early release, pardon or commutation of sentence; or
when the Special Court has issued a decision as referred to in paragraph
2.

2.

The Special Court may at any time decide to request the termination of the
enforcement in the Requested State and transfer the convicted person to
another State or to the Special Court.

3.

The competent authorities of the Requested State shall terrninate :the
enforcement of the sentence as soon as it is informed by the Registrar of any
decision or measure as a result of which the sentence ceases to be enforceable.

4.

Upon the termination of the enforcement of a sentence, the Registrar shall in
consultation with the Requested State make the appropriate arrangements for
the transfer of the convicted person from the Requested State or, in the case of
death, the repatriation of the convicted person's body.

Article

11

Impossibility to enforce sentence
If, at any time after the decision has been taken to enforce the sentence, for any legal
or practical reasons, further enforcement has become impossible, the Requested State
shall promptly inform the Registrar of the Special Court. The Registrar shall then
make the appropriate arrangements for the transfer of the convicted person. The
competent authorities of the Requested State shall allow for at least sixty days
following the notification of the Registrar before taking other measures on the matter.

Article

12

Costs
1.

Unless the patties agree otherwise, the Special Court shall bear the expenses
related to the following:
a.

b.

the transfer of the convicted person to and from the Requested State,
including the temporary transfer to and from the Special Court for the
purposes of appearing in a proceeding before the Special Court; and
the repatriation of the body of the convicted person, in case of his or her
death.
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2.

The Requested State shall pay all other expenses incurred by the enforcement
of the sentence, including, but not limited to, medical treatment of the
convicted person, if needed.

Article 13

Substitution Clause
Upon completion of the mandate of the Special Court for Sierra Leone, as per Article
23 of the Agreement between the United Nations and the Government of Sierra Leone
on the Establishment of the Special Court for Sierra Leone, and Article 1 of the Statute
of the Special Court, its designated successor body, mandated to discharge all residual
functions of the Special Court, will take over all functions of the President, the
Registrar and the Judges pertaining to the execution of this Agreement.

Article 14

Entry intoforce
This Agreement shall enter into force on the 30 th day following receipt by the Special
Court of the notification by the Requested State that it has completed its constitutional
requirements for the entry into force ofthis Agreement.

Article 15

Duration oftheAgreement
1.

This Agreement shall remain in force as long as sentences of the Special Court
are being enforced by the Requested State under the terms and conditions of
this Agreement.

2.

Upon consultation, either party may terminate this Agreement, with six
months prior notice in writing. This Agreement shall not be terminated before
the sentences to which this Agreement applies have been terminated and, if
applicable, before the transfer of the convicted person as provided for in Article
11 has been effected.

Article 16

Amendment
This Agreement may be amended by mutual consent of the parties.
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IN WITNESS WHEREOF, the undersigned, duly authorized thereto, have signed
this Agreement.
Done at The Hague this
language.

t f

day of'~

V

2009,

in duplicate, in the English

FOR THE SPECIAL COURT
FOR SIERRA LEONE

FOR THE GOVERNMENT
OF FINLAND

Binta Mansaray
Acting Registrar of
the Special Court for Sierra Leone

Mikko Jokela
Ambassador of Finland
to the Netherlands
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ANNEX D

11187
AGREEMENT BETWEEN
THE SPECIAL COURT FOR SIERRA LEONE
AND
THE GOVERNMENT OF SWEDEN
ON THE ENFORCEMENT OF SENTENCES
OF THE SPECIAL COURT FOR SIERRA LEONE

The Special Court for Sierra Leone. established by the Agreement between the United Nations
and the Government of Sierra Leone on the Establishment of the Special Court for Sierra
Leone signed on 16 January 2002 (hereinafter "Special Court") and
The Government of Sweden (hereinafter "requested State"),
RECALUNG Article 22 of the Statute of the Special Court annexed to the Agreement
betweenthe United Nations and the Government of Sierra Leone on the Establishment of the
Special Court for Sierra Leone, according to which imprisonment of persons sentenced by the
Special Court shall be served in Sierra Leone; or if circumstances so require, in any State that
has concluded with the International Criminal Tribunal For Rwanda or the International
Criminal Tribunal for former Yugoslavia an agreement for the enforcement of sentences and
which has indicated to the Special Court its willingness to accept convicted persons; or
alternatively, in any State with which the Special Court has concluded similar agreements;
RECALLING United Nations Security Counsel Resolution 1470 (2003), adopted on 28 March
2003. which urges all the States to cooperate fully with the Special Court;
"iOTING the willingness of the requested State to enforce sentences regarding violations of
international humanitarian law imposed by the Special Court:
RECALLING the provisions of the Standard Minimum Rules for the Treatment of Prisoners
approved by ECOSOC resolutions 663 C XXN) of31 July 1957 and 2067 (LXII) of 13 May
1977. the Body of Pnnciples for the Protection of all Persons under any Form of Detention or
Imprisonment adopted by General Assembly resolution 43/173 of 9 December 1988, and the
BaSIC Principles for the Treatment of Prisoners adopted by General Assembly resolution
45 1 I 1 of 14 December 19QO:
[1\ ORDER to give effect lathe judgements and sentences of the Special Court;

HAVE AGREED as follows:

Article 1

Purpose and Scope ofthe Agreement

This Agreement shall regulate matters relating to or arising out of all requests to the requested
State to enforce sentences imposed by the Special Court.
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Article 2
Procedure

A request to the requested State to enforce a sentence shall be made by the Registrar of
I.
the Special Court (hereinafter "Registrar"), with the approval of the President of the Special
Court.
2.
The Registrar shall provide the following documents to the requested State when
making the request:
a.
a certi lied copy of the judgement;
b.
a statement indicating how much of the sentence has already been served,
including information on any pre-trial detention;
c.
when appropriate, any medical or psychological reports on the convicted
person, any recommendation for his or her further treatment in the requested State and
any other factor relevant to the enforcement of the sentence; and
d.
certified copies of identification papers of the convicted person in the
possession of the Special Court.
3.
The requested State shall promptly decide upon the request of the Registrar, in
accordance with national law, and inform the Registrar in writing of its decision whether or
not to accept the convicted person.

Article 3

Enforcement
In enforcing the sentence pronounced by the Special Court, the competent national
authorities of the requested State shall be hound by the duration of the sentence.
1.

,
The conditions of imprisonment shall be governed by the law of the requested State.
subject to the supervision of the Special Court, as provided for in Articles 6 to 8 and
paragraphs :2 and 3 of Article 9 below.
3.
The conditions of imprisonment shall be compatible with the Standard Minimum
Rules for the Treatment of Prisoners, the Body of Principles for the Protection of All Persons
under Any Form of Detention or Imprisonment and the Basic Principles for the Treatment of
Prisoners.

Article 4

Transfer a/the convicted person

The Registrar shall make appropriate arrangements for the transfer of the convicted
person from the Special CouI1 to the competent authorities of the requested State. Prior to his
or her transfer. the convicted person will be informed by the Registrar of the contents of this
Agreement.
1.

2
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2.
If. after the transfer of the convicted person to the requested State, the Special Court,
in accordance with its Rules of Procedure and Evidence, orders that the convicted person
appears as a witness in a proceeding before it, the convicted person shall, in accordance with
the national law of the requested State. be transferred temporarily to the Special Court for that
purpose. conditional on his or her return to the requested State within the period decided by
the Special Court.
The Registrar shall transmit the order for the temporary transfer of the convicted
3.
person to the national authorities of the requested State. The Registrar shall ensure the proper
the convicted person from the requested State to the Special Court and back to the
transfer
requested State for the continued imprisonment after the expiration of the period of temporary
transfer decided by the Special Court. The convicted person shall receive credit for the period
he or she may have spent in the custody of the Special Court.

or

Article 5
Non-his-in-idem
The convicted person shall not be tried before a court of the requested State for acts
constituting a crime falling within the jurisdiction of the Special Court. for which he or she
has already been tried by the Special Court.

Article 6
Inspection
1.
The competent authorities of the requested State shall allow the inspection of the
conditions of detention and the treatment of the prisoner(s) by the International Committee of
the Red Cross (hereinafter "ICRC"). The frequency of visits shall be determined by the
lCRC. The Special Court can furthermore request the JCRC to carry out such an inspection.
The ICRC shall subm it a confidential report based on the findings of these inspections to the
requested States and to the President of the Special Courl.
..,
The requested State and the President of the Special Court shall consult each other on
the findings of the reports referred to in the previous paragraph. The President of the Special
Court may thereafter request the requested State to report to him or her any changes in the
conditions of detention suggested hy the leRe.

Article 7

1.

The requested State shall immediately notify the Registrar of the following:
a.
if the convicted person has completed his or her sentence, two months prior to
such completion;
b.
if the convicted person has escaped from custody;
c.
if the convicted person has deceased; and
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d.
if the convicted person becomes eligible for early release. pardon or
commutation of sentence. six months or as soon as practicable prior to such early
release. pardon or commutation of sentence.
2.
Notwithstanding the previous paragraph, the Registrar and the requested State shall
consult each other on all matters relating to the enforcement of the sentence upon the request
of either party.

Article 8
Earl)' release, pardon and commutation of sentences
1.
If. pursuant to the applicable national law of the requested State, the convicted person
is eligible for early release. pardon or commutation of the sentence, the requested State shall
notify this to the Registrar. in advance of such eligibility. and shall include in any such
notification all the circumstances pertaining to the eligibility for early release, pardon or
commutation of the sentence,
')
The Special Court wi] l give its VIew as to whether early release. pardon or
commutation of sentence is appropriate, The requested State will take these views into
consideration and respond to the Special Court prior to taking any decision in the matter.
Following the receipt of the response. the Special Court may request the transfer of the
3,
convicted person in accordance with paragraph 2 of Article 9.

Article 9
Termination ofenforcement
1.

The enforcement of the sentence shalt terminate:
a,
b.
c.
pardon
d.

when the convicted person has completed his or her sentence;
when the convicted person has died:
when the convicted has been released as a result of being granted early release.
or commutation of sentence; or
when the Special C01l11 has issued a decision as referred to in paragraph 2,

2.
The Special Court may at any time decide to request the termination of the
enforcement in the requested State and transfer the convicted person to another State or to the
Special Court.
3.
The competent authorities of the requested Stale shal1 terminate the enforcement of the
sentence as soon as it is informed by the Registrar of any decision or measure as a result of
which the sentence ceases to be enforceable,
4.
Upon the termination of the enforcement of a sentence, the Registrar shall in
consultation with the requested State make the appropriate arrangements for the transfer of the
convicted person from the requested State or in the case of death. the repatriation of the
convicted person's body'.
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Article 10

Impossibilitv to enforce sentence

If. at any time after the decision has been taken to enforce the sentence, for any legal or
practical reasons, further enforcement has become impossible. the requested State shall
promptly inform the Registrar. The Registrar shall make the appropriate arrangements for the
transfer of the convicted person. The competent authorities of the requested State shall allow
for at least sixty days following the notification of the Registrar before taking other measures.
on the matter.

Article 11

Costs

(I

I.
Unless the parties agree otherwise. the Special Court shall bear the expenses related to
the following:

a.
the transfer of the convicted person to and from the requested State. including
the temporary transfer to and from the Special Court for the purposes of appearing as a
witness in a proceeding before the Special Court: and
b.
the repatriation of the body of the convicted person, in case of his or her death.
.,
The requested State shal1 pay all other expenses incurred by the enforcement of the
sentence, including. but not limited to. medical treatment for the convicted person, if needed.

Article 12
EnOT intoforce

@iw

This Agreement shall be SIgned by both Parties. It shall be subject to ratification by Sweden,
and shall enter into force on the first day of the first month following the date of receipt by the
Special Court of the notification from Sweden of its ratification.

Article 13

Duration ofthe Agreement

1.
This Agreement shall remain in force' as long as sentences of the Special Court are
being enforced by the req uested State under the terms and conditions of this Agreement.
2.
Upon consultation, either party may terminate this Agreement, with two months' prior
notice in writing. This Agreement shall not be terminated before the sentences to which this
Agreement applies have been terminated and, if applicable, before the transfer of the
convicted person as provided for in Article 10 has been effected.

5
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Article 14
Amendment

TIllS Agreement may be amended by mutual consent of the parties.

IN WITN.ESS WHEREOF. the undersigned. duly authorized thereto, have signed this
Agreement.

Done at Freetown th i s

is" day 0 f October, 2004, in duplicate, in the English language.

FOR THE SPECIAL COliRT
FOR SIERRA LEONE

FOR THE GOVERNMENT OF SWEDEN

i&;wRo~

Registrar

Hans Dahlgren
State Secretary for Foreign Affairs

6
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INTERPRETATION OF AGREEMENT (ADVISORY OPINION)

Charter), Advisory Opinion, I.Cl. Reports 1962, pp. 156-158). It also points
out in this connection that the Permanent Court of International Justice, in
replying to requests for an advisory opinion, likewise found it necessary in
some cases first to ascertain what were the legal questions really in issue in
the questions posed in the request (d. Jaworzina, Advisory Opinion, 1923,
P.C.I.J., Series B, No.8, p. 282 ; Interpretation ofthe Greco-Turkish Agree
ment of I December 1926, Advisory Opinion, 1928, P.CI.J., Series B,No.16,
pp. 5-16). Furthermore, as the Court has stressed earlier in this Opinion, a
reply to questions of the kind posed in the present request may, if incom
plete, be not only ineffectual but actually misleading as to the legal rules
applicable to the matter under consideration by the requesting Organiza
tion. For this reason, the Court could not adequately discharge the obli
gation incumbent upon it in the present case if, in replying to the request. it
did not take into consideration all the pertinent legal issues involved in the
matter to which the questions are addressed.
36. The Court will therefore now proceed to consider its replies to the
questions formulated in the request on the basis that the true legal question
submitted to the Court is : What are the legal principles and rules appli
cable to the question under what conditions and in accordance with
what modalities a transfer of the Regional Office from Egypt may be
effected?

.. . ..

'.
;@?~::,

37. The Court thinks it necessary to underline at the outset that the
question before it is not whether, in general, an organization has the right
to select the location of the seat of its headquarters or of a regional office.
On that question there has been no difference of view in the present case,
and there can be no doubt that an international organization does have
such a right. The question before the Court is the different one of whether,
in the present case, the Organization's power to exercise that right is or is
not regulated by reason of the existence of obligations vis-a-vis Egypt. The
Court notes that in the World Health Assembly and in some of the written
and oral statements before the Court there seems to have been a disposi
tion to regard international organizations as possessing some form of
absolute power to determine and, if need be, change the location of the
sites of their headquarters and regional offices. But States for their part
possess a sovereign power of decision with respect to their acceptance of
the headquarters or a regional office of an organization within their ter
ritories ; and an organization's power of decision is no more absolute in
this respect than is that of a State. As was pointed out by the Court in one of
its early Advisory Opinions, there is nothing in the character of interna
tional organizations 10 justify their being considered as some form of
"super-State" (Reparations for Injuries Suffered in the Service of the United
Nations, A dvisory Opinion, I. Csl. Reports 1949, p. 179). International
organizations are SUbjects of internationallaw and, as such, are bound by
20
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Certaines depenses des Nations Unies (article I 7, paragraphe 1, de la Chane],
avis consultatif, C. 1.1. Recueil1962, p. 156 a 158). Elle souligne egalerncnt a
ce propos qu'en reponse a des requetes pour avis consultatif la Cour
permanente de Justice internationale a elle aussijuge parfois neccssaire de
determiner quels points de droit etaient veritablerncnt mis en jeu par les
questions posecs dans la requete (voir Jaworzina, avis consultati], 1913,
C.P.1.I. serie B flO 8, p. 282; Interpretation de l'accord greco-turc du
I« decembre I9!6, avis consultati], 1928, c.P.J.I. serie B no 16, p. 5 a 16). En
outre, comme la Cour l'a reieve plus hauL dans Ie present avis consultatif,
une reponse incomplete a des questions comme celles de la requete peut
non seulement etre inefficace mais induire reellemcnt en erreur sur les
reglcs juridiques qui regissent Ie sujet examine par I'Organisation reque
rante. Aussi la Cour ne pourrait-elle s'acquitter convenablcment de I'obli
gation qui lui incombe en l'especc si, dans sa reponse ala requete, elle ne
prenait pas en consideration tous les aspectsjuridiques pcrtinents du sujet
sur lequel portent les questions.
36. La Cour se propose done maintenant d'etudier les reponscs aux
demandes Iormulees dans la requete en partant de l'idee que la veritable
questionjuridique qui lui est soumise est cclle-ci : Quels sont les principes
et les regles juridiques applicables a la question de savoirselon quelles
conditions el selon quelles modalites peut etre effectue un transfert du
.
Bureau regional hors d'Egypte ?

* *

*

37. La Cour estimc necessaire de souligner des Ie depart que la question
dont elle est saisie n'est pas de savoir si en general une organisation a Ie
droit de choisir l'emplacernent de son siege ou d'un bureau regional. 11 n'y a
pas cu de divergences de vues acet egard en la presente especc et il n'est pas
douteux qu'une organisation internationalejouit de ce droit. La question
posee a la Cour est differcnte ; elle est de savoir si, en I'occurrence, Ie
pouvoir que posscde l'Organisation d'cxercer ce droit est ou non soumis a
des reglcs, du fait de l'existence d'obligations dont I'Organisation serait
tenue envers I'Egypte. La Cour cons tate que. au sein de l'Asscmblce
mondiale de la Sante comme dans certains des exposes ecrits ou oraux qui
lui ont etc presentes, on parait avoir eu tendance a considerer que les
organisations internationalcs jouissent d'une sorte de pouvoir absolu de
determiner ou eventuellerncnt de changer l'emplacement de leur siege ou
de leurs bureaux regionaux. Mais les Etats aussi possedent un pouvoir
souverain de decision pour ee qui est d'aceueillir Ie siege ou un bureau
regional d'une organisation sur leur territoire ; et Ie pouvoir de decision
d'une organisation a cet egard n'est pas plus absolu que celui d'un Etat.
Ainsi que la Cour l'a souligne dans I'un de ses premiers avis consultatifs.
rien dans Ie caractere d'une organisation internationale nejustific qu'on la
considere comrne une sorte de « super-Etat )} (Reparation des dommages
subis auservicedes Nations Unies, avisconsultatif, C.I.1. Recueil I 949, p. 179).
L'organisation internationale est un sujet de droit international lie en tant
20
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any obligations incumbent upon them under general rules of international
law, under their constitutions or under international agreements to which
they are parties. Accordingly, it provides no answer to the questions sub
mitted to the Court simply to refer to the right of an international organiza
tion to determine the location of the seat of its regional offices.

*
38. The "differing views" expressed in the World Health Assembly
regarding the relevance of the Agreement of 25 March 1951. and regarding
the question whether the terms of Section 37 of the Agreement are appli
cable in the event of any transfer of the Regional Office from Egypt. were
repeated and further developed in the written and oral statements sub
rnitted to the Court. As to the relevance of the 1951 Agreement in the
present connection,· the view advanced on one side has been that the
establishment of the Regional Office in Alexandria took place on 1 July
1949, pursuant to an agreement resulting either from Egypt's offer to
transfer the operation of the Alexandria Bureau to the WHO and the
latter's acceptance of that offer. or from Egypt's acceptance of a unilateral
act of the competent organs of the WHO determining the site of the
Regional Office. Proponents of this view maintain that the 1951 Agree
ment was a separate transaction concluded after the establishment of the
Regional Office in Egypt had been completed and the terms of which only
provide for the immunities, privileges and facilities of the Regional Office.
They point to the fact that some other host agreements of a similar kind
contain provisions expressly for the establishment of the seat of the
Regional Office and stress the absence of such a provision in the 1951
Agreement. This Agreement, they argue. although it may contain refer
ences to the seat of the Regional Office in Alexandria, does not provide for
its location there. On this basis, and on the basis of their understanding of
the object of the 1951 Agreement deduced from its title, preamble. and
text. they maintain that the Agreement has no bearing on the Organiza
tion's right to remove the Regional Office from Egypt. They also contend
that the 195 I Agreement was not limited to the privileges. immunities and
facilities granted only to the Regional Office. but had a more general
purpose. namely, to regulate the above-mentioned questions between
Egypt and the WHO in general.
39. Proponents of the opposing view say that the establishment of the
Regional Office and the integration of the Alexandria Bureau with the
WHO were not completed in 1949 ; they were accomplished by a series of
acts in a composite process. the final and definitive step in which was the
conclusion of the 1951 host agreement. To holders of this view. the act of
transferring the operation of the Alexandria Bureau to the WHO in 1949
and the host agreement of 1951 are closely related parts of a single trans
action whereby it was agreed to establish the Regional Office at Alexan
dria. Stressing the several references in the 1951 Agreement to the location
of the Office in Alexandria, they argue that the absence of a specific
provision regarding its establishment there is due to the fact that this
21
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que tel par toutes les obligations que lui imposent les regles generales du
droit international, son acte constitutif ou les accords internationaux
auxquels il est partie. Des lors, se contenter d'invoquer Ie droit que pos
sede une organisation internationale de determiner Ie siege de ses bureaux
regionaux ne fournit aucune reponse aux questions posees a la COUTo

*

•

38. Les I( divergences de vues» qui se sont fait jour a l'Assemblee
mondiale de la Sante au sujet de la pertinence de l'accord du 25 mars 1951
et de l'applicabilite des termes de sa section 37 dans l'eventualite d'un
transfert du Bureau regional hors d'Egypte se retrouvent et s'accusent dans
les exposes ecrits et oraux presentes ala Cour. A propos de la pertinence de
l'accord de 1951 en l'espece, l'une des theses soutenues est que Ie Bureau
regional a ete etabli a Alexandrie Ie 1er juillet 1949 en vertu d'un accord
consistant, ou bien dans l'offre faite par l'Egypte de transferer les forictions
du Bureau d' Alexandrie a rOMS suivie de l'acceptation de cette offre par
l'OMS, ou bien dans l'acceptation par l'Egypte d'un acte unilateral des
organcs cornpetents de l'OMS determinant le siege du Bureau regional. Les
tenants de cette these maintiennent que l'accord de 1951 represente une
transaction distincte, consecutive a l'etablissernent du Bureau regional en
Egypte et qui concerne uniquement les irnrnunites, les privileges et les
Iacilites accordes a ce Bureau. lIs font observer que certains autres accords
comparables contiennent des dispositions fixant expressernent Ie siege du
Bureau regional et irs soulignent l'absence d'une disposition a cet effet
dans l'accord de 1951. lIs font valoir que, si celui-ci mentionne Ie siege du
Bureau regional a Alexandrie, aucune de ses dispositions ne specific que ce
siege y est situe, lIs se fondent sur cette constatation et sur la rnaniere dont
ils comprennent l'objet de l'accord de 1951 d'apres son titre, son prearn
bule et son texte pour soutenir que cet accord ne touche en rien Ie droit que
possede I'Organisation de transferer Ie Bureau regional hors d'Egypte. lis
soutiennent aussi que l'accord de 1951 ne se limitait pas aux privileges,
irnmunites et Iacilites accordes au seul Bureau regional, mais qu'il avait un
objet plus large, a savoir qu'il reglait d'une f'acon generale les questions
susrnentionnees entre l'Egypte et l'OMS.
39. D'apres les partisans de la these contraire, l'etablissernent du
Bureau regional et l'integration du Bureau d' Alexandrie dans l'OMS n'ont
pas etc acheves en 1949; ils sont Ie resultat d'un processus complexc,
comportant une serie d'actes, dont l'etape definitive a etc la conclusion de
l'accord de siege de 1951. Pour ceux qui defendent cette these, Ie transfert
effectif des lonctions du Bureau d'Alexandrie a l'OMS en 1949 et l'accord
de 1951 sont des elements intimement lies d'une transaction unique par
laqueIle il a ete convenu d'etablir le Bureau regional a Alexandrie, Rap
pelant que l'accord de 1951 fait a plusieurs reprises mention d' Alexandrie
comme siege du Bureau, ils soutiennent que l'absence d'une disposition
prevoyant expressement son etablissement dans cette ville tient a ce que
21
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85. In the present case, the Appellant was detained for a total period of 11 months before
he was informed of the general nature of the charges that the Prosecutor was pursuing
against him. While we acknowledge that only 35 days out of the l l-month total are
clearly attributable to the Tribunal (the periods from 17 April-l 6 May 1996 and 4-10
March 1997), the fact remains that the Appellant spent an inordinate amount of time in
provisional detention without knowledge of the general nature of the charges against him.
At this juncture, it is irrelevant that only a small portion of that total period of provisional
detention is attributable to the Tribunal, since it is the Tribunal-and not any other
entity-that is currently adjudicating the Appellant's claims. Regardless of which other
parties may be responsible, the inescapable conclusion is that the Appellant's right to be
promptly informed of the charges against him was violated.
86. As noted above, in Bell v. DPP ofJamaica, the abuse of process doctrine was applied
where unreasonable delay would have resulted in an oppressive result had the case gone
to trial. Applying the guidelines set forth in that case convinces us that the abuse of
process doctrine is applicable under the facts of this case. The Appellant was detained for
11 months without being notified of the charges against him. The Prosecutor has offered
no satisfactory justifications for this delay. The numerous letters attached to one of the
Appellant's submissions point to the fact that the Appellant was in continuous
communication with all three organs of the Tribunal in an attempt to assert his rights.
Moreover, we find that the effect of the Appellant's pre-trial detention was prejudicial.

3. The failure to resolve the writ ofhabeas corpus in a timely manner
87. The next issue concerns the failure ofthe Trial Chamber to resolve the Appellant's
writ ofhabeas corpus filed on 29 September 1997. The Prosecutor asserts that after the
Appellant filed the writ ofhabeas corpus, the President of the Tribunal wrote a letter to
the Appellant informing the Appellant that the Prosecutor would be submitting an
indictment shortly. In fact, the President's letter is dated 8 September 1997, and the
Appellant claims that the writ was filed on the basis of this letter from the President.
Moreover, the Appellant asserts that he was informed that the hearing on the writ of
habeas corpus was to be held on 31 October 1997. The Appellant asserts that 'the
Registry without the consent of the Defence removed the hearing of the motion from the
calendar only because the Prosecution promised to issue the indictment soon'. The
Appellant also claims that the indictment was filed and confirmed on 22 October 1997
and 23 October 1997, respectively, in order to pre-empt the hearing on the writ ofhabeas
corpus. These assertions by the Appellant are, of course, impossible for him to prove,
absent an admission by the Prosecutor. We note, however, that the Prosecutor has not
directed the Appeals Chamber to any evidence to the contrary, and that the Appellant was
never afforded an opportunity to be heard on the writ ofhabeas corpus.
88. Although neither the Statute nor the Rules specifically address writs ofhabeas corpus
as such, the notion that a detained individual shall have recourse to an independent
judicial officer for review of the detaining authority's acts is well-established by the
Statute and Rules. Moreover, this is a fundamental right and is enshrined in international
human rights norms, including Article 8 of the Universal Declaration of Human Rights,
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Article 9(4) of the ICCPR, Article 5(4) of the ECHR and Article 7(6) of the ACHR. The
Inter-American Court of Human Rights has defined the writ ofhabeas corpus as:
[A] judicial remedy designed to protect personal freedom or physical integrity
against arbitrary decisions by means of a judicial decree ordering the appropriate
authorities to bring the detained person before a judge so that the lawfulness of
the detention may be determined and, if appropriate, the release of the detainee be
ordered.
'
Thus, this right allows the detainee to have the legality of the detention reviewed by the
judiciary.
89. The European Court of Human Rights has held that the detaining State must provide
recourse to an independent judiciary in all cases, whether the detention was justified or
not. Under the jurisprudence of that Court, therefore, a writ ofhabeas corpus must be
heard, even though the detention is eventually found to be lawful under the ECHR. Thus,
the right to be heard on the writ is an entirely separate issue from the underlying legality
of the initial detention. In the present case, the Appellant's right was violated by the Trial
Chamber because the writ was filed but was not heard.
90. The Appeals Chamber is troubled that the Appellant has not been given a hearing on
his writ ofhabeas corpus. The fact that the indictment of the Appellant has been
confirmed and that he has had his initial appearance does not excuse the failure to resolve
the writ. The Appellant submits that as far as he is concerned the writ ofhabeas corpus is
still pending. The Appeals Chamber finds that the writ ofhabeas corpus is rendered moot
by this Decision. Nevertheless, the failure to provide the Appellant a hearing on this writ
violated his right to challenge the legality of his continued detention in Cameroon during
the two periods when he was held at the behest of the Tribunal and the belated issuance
of the indictment did not nullify that violation.
4. The duty of prosecutorial due diligence
91. Article 19(1) of the Statute of the Tribunal provides that the Trial Chambers shall
ensure that accused persons appearing before the Tribunal are guaranteed a fair and
expeditious trial. However, the Prosecutor, has certain responsibilities in this regard as
well. For example, the Prosecutor is responsible for, inter alia: conducting investigations,
including questioning suspects; seeking provisional measures and the arrest and transfer
of suspects; protecting the rights of suspect, by ensuring that the suspect understands
those rights; submitting indictments for confirmation; amending indictments prior to
confirmation; withdrawing indictments prior to confirmation; and, of course, for actually
prosecuting the case against the accused.
92. Because the Prosecutor has the authority to commence the entire legal process,
through investigation and submission of an indictment for confirmation, the Prosecutor
has been likened to the 'engine' driving the work of the Tribunal. Or, as one court has
stated, '[T]he ultimate responsibility for bringing a defendant to trial rests on the
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THE SPECIAL COURT FOR SIERRA LEONE AND THE RESIDUAL SPECIAL COURT FOR SIERRA LEONE, FREETOWN AND THE HAGUE

The Mandate of the Residual Special Court for Sierra Leone

Background
To maintai n international standards and fulfil ment of the Special Court's mandate, there are a number of legal and practical obligations that did not
terminate upon the completion of trials and appeals. The term "residual functions" is used to descri be the obligations which are derived from the core
mandate of the SCSL as a crimi nal tri bunal mandated to prosecute persons who bear the greatest responsi bi lity for the war in Sierra Leone.
After the closure of the SCSL in 2012 a residual mechanism- the Residual Special Court for Sierra Leone (RSCSL) - will be established to manage the
ongoing residual functions. In August 2010 the United Nations and the Government of Sierra Leonesigned the Agreement on the Establishment of a
Residual Special Court for Sierra Leone (RSCSL). The RSCSLshall carry out its functions at an interim seat in the Netherlands, with a branch or sub-office
in Sierra Leonefor witness protection and support, until such tl me as the UN and Government of Sierra Leone agree otherwise.
The 10 critica I residual functions of the SCSL are broadly divi ded into two categories, "ongoing functions" and "ad hocfuncti ons." The ongoi ng functions
will be managed by a small, perma nent office. If any of the ad hoc functions trigger, the office will make all the necessary arra ngements to convene the
RSCSL as requi red.

--------_ ..... _ - - _ ... ---_._-- .. - - - - - - - - - - - - 

Ongoing Functions

Ad Hoc Functions

Maintenance, Preservation and Management of the Archive 
Long-term preservation of SCSL records in a secure envi ronment.
TheSCLS archives will be moved to the Dutch National Archive to
be collocated with the Nuremberg records in December 2010. A
copy of the archives public records will remain in Freetown.

Trial of Johnny Paul Koroma - Koroma is the only person indicted
by the SCSL who is not in custody. The RSCSL wi II have
jurisdiction to try him if he is arrested after the closure of the
Special Court. The RSCSLshal1 also have the power and shall
undertake every effort to refer the case to a competent national
jurisdiction for trial if, under the SCSL Rules of Procedure and
Evidence,the Court has not referred the case before closure in

Witn~ss Protection and Support - Res pond to threats related to
testimony given before the SCSL and provide appropriate
protection and support measures. Witness protection officers
will be located in Freetown. All communications with third
States concerning relocations will be managed by the permanent
office.
Assistance to National Prosecution Authorities - Manage
Governmental requests for evidence and information to support
investigations, prosecutions, forfeiture proceedings and asylum
cases. Ensure that confidentiality obligations are upheld.
Manage the disclos ure of exculpatory evidence and requests
from other States for documents relevant to witness projection
orders.

em
".::;;.:;¥

Supervision of Prison sentences/Pardons/Commutations/Early
Releases- The supervision of the enforcement of sentences is a
continuing obligation that may extend until 2055. This
supervision includes inspection of the conditions of
imprisonment, as well as tracking of time served and dates of
release, including early release, pardon or commutation.

- - - _ . - - - _ . _ _ - - ....•

2012.
Review of Convictions and Acquittals - To guarantee the rights of
those convicted, the RSCSL will have the authority to manage
requests for review from convicted persons and this function
may extend unti I 2055.
Contempt of Court Proceedings - The need to ensure respect for
and implementation of court orders as well as the need to
sanction persons who violate them is a continuing obligation.
Defence Counsel and Legal Aid Issues- The RSCSL will provide
Defense Counsel for residual proceedi ngs. Thus the RSCSL wi II
contract and support Defense Counsel if they are required.
Claims for Compensation - Provision of information to clai mants
before Sierra Leonean courts.
Prevention of Double Jeopardy - No person shall be tried before
a national court of Sierra Leonefor acts which he has already
been tried by the SCSL or the RSCSL. If lPK is tried by a national
court the RSCSL may try him subsequently if the national
proceedi ngs were not imparti alar independent or were designed
to shield him from international justice.

- - - - - - - - .. _ - - - - - - - - - - _

_-------------- ---_.--_

_---

--

_--

Composition of the Residual Special Court for Sierra Leone
The RSCSLshall carry out its functions at an interim seat in the Netherlands, with a branch or sub-office in Sierra Leonefor witness protection and
support, until such time as the UN and Governmentof Sierra Leoneagree otherwise. The RSCSL may meet away from its seat if it considers it necessary
for the exercise of its functions. Discussions are ongoing in relation to the RSCSL shari ng an administrative stage with another organization in the
Netherlands and Freetown. The key services to be provided by the host institution would incl ude security, procurement, fi nance, IT services and facilities
management.
The RSCSL shall be composed of the Chambers, consisti ng of the President and when necessary a Trial Chamber and Appeals Chamber, the Prosecutor,
and the Registrar. There shall be a roster of judges who may be assigned to the Trial and Appeals Chamber. Thejudges shall not receive any
remuneration for being on the roster, butshall be remunerated on a pro-rata basis if called upon by the Presidentto serve the RSCSL.
Thejudges on the roster shall elect a Presi dent, who shall serve as the duty judge of the RSCSL. The President shall in as far as possibl e carry out his or
her functions remotely and shall be present at the seat of the RSCSLonly as necessary. The President shall be remunerated on a pro-rata basis.
TheSecretary-General, after consultation with the Government of Sierra Leone,shall appoint a Prosecutor. The Prosecutor shall in as far as possibl e
carry out his or her functions remotely and shall be present at the seat of the RSCSL only as necessary. The Prosecutor shall be remunerated on a pro

hltp:/IWMV.rscsl.org/RSCSL-Mandate.htm
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rata basis.

The Secretary-General, in consultation with the President of the RSCSL, shall appoint a Registrar. The Registrar shall be based permanently at the seat of
the RSCSL The Registrar shall be responsibl e for the admi nistration of the RSCSL and shall also administer the fi nancial resources ofthe RSCSL. The
RSCSL shall retain a small number of admi nistrative staff commensurate with its functions.
The RSCSlshall have an oversight committee to assist in obtaining adequate funding and to provide advice and policy direction on all non-judicial
aspects of its operations. The oversight committee shall consist of the UN, the Government of Sierra leone and significant contributors to the RSCSL The

expenses of the RSCSL shall be borne by vol untary contributions.
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I.

The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons

Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Territory of Neighbouring States, between 1 January and 31
December 1994 ("Appeals Chamber" and "Tribunal", respectively) is seized of an appeal filed by
the Prosecution pursuant to Rule II bis(H) of the Rules of Procedure and Evidence of the Tribunal
("Rules")! against a decision of Trial Chamber III denying its request to refer the case of Yussuf
Munyakazi ("Munyakazi") to the Republic of Rwanda ("Rwanda") ("Appeal,,).2

I. BACKGROUND
2.

Munyakazi is charged with genocide, or alternatively, with complicity in genocide, and
3

extermination as a crime against humanity. On 7 September 2007, the Prosecutor requested the
referral of his case to Rwanda pursuant to Rule I Ibis of the Rules. 4 Munyakazi responded on 16
November 2007, opposing the referral.' On 2 October 2007, the President of the Tribunal
designated a Chamber under Rule I Ibis to consider whether to grant the Prosecution's request for
referral." The Trial Chamber granted leave to Rwanda, the Kigali Bar Association, the International

Criminal Defence Attorneys Association ("ICDAA") and Human Rights Watch ("HRW") to appear
as amici curiae' and held a hearing on the Prosecutor's request on 24 April 2008. On 28 May 2008,
the Trial Chamber denied the Prosecutor's request for referral of Munyakazi's case to Rwanda."
3.

The Prosecution appealed against the Rule Ilbis Decision, filing its Notice of Appeal on 12

June 2008 and its Appeal Brief on 27 June 2008. Munyakazi filed his response on 10 July 2008 9

l Prosecutor's Notice of Appeal (Rule II bis (H)), 12 June 2008 ("Notice of Appeal"); Appeal Brief (Rule II bis (H)),
27 June 2008 ("Appeal Brief').
2 Decision on the Prosecutor's Request for Referral of Case to the Republic of Rwanda, 28 May 2008 ("Rule Ilbis

Decision").

Amended Indictment, 29 November 2002.
Prosecutor's Request for the Referral of the Case ofYussufMunyakazi to Rwanda pursuant to Rule Ilbis of the Rules
ofProcedure and Evidence, 7 September 2007.
5 Defence Response to the Prosecutor's Request for the Referral of the Case of Yussuf Munyakazi to Rwanda Pursuant
to Rule II bis of the Tribunal's Rules ofProcedure and Evidence, 2 October 2007.
6 Designation of a Trial Chamber for the Referral ofYussufMunyakazi to Rwanda, 2 October 2007.
.
7 Order for Submissions of the Republic of Rwanda as the State Concerned by the Prosecutor's Request for Referral of
the Indictment against YussufMunyakazi to Rwanda, 9 November 2007; Decision on the Application by the Kigali Bar
Association for Leave to Appear as Amicus Curiae, 6 December 2007; Decision on the Application by the International
Criminal Defence Attorneys Association (lCDAA) for Leave to File a Brief
Amicus Curiae, 6 December 2007;
Decision on the Request by Human Rights Watch to Appear as Amicus Curiae, 10 March 2008.
8 Rule I Ibis Decision.
9 Defence Brief in Response to the Prosecution's Appeal, 10 July 2008 ("Response"). Munyakazi also filed a request for
extension of time to file his response, Defence Request for Extension of Time to File Brief in Response to the
Prosecutor's Appeal, 14 July 2008 ("Motion for Extension of Time").
3
4
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and the Prosecution replied on 14 July 2008. 10 The ICDAA and Rwanda both requested leave to file
amicus curiae briefs.'! The Appeals Chamber dismissed the ICDAA's request but granted Rwanda

leave to file an amicus curiae brief. 12 Rwanda filed its brief on 28 July 2008, I3 and Munyakazi
responded to it on 4 August 2008. 14

II. APPLICABLE LAW
4.

Rule 11bis of the Rules allows a designated Trial Chamber to refer a case to a competent

national jurisdiction for trial if it is satisfied that the accused will receive a fair trial and that the
death penalty will not be imposed. In assessing whether a state is competent within the meaning of
Rule 11bis of the Rules to accept a case from the Tribunal, a designated Trial Chamber must first
consider whether it has a legal framework which criminalizes the alleged conduct of the accused
and provides an adequate penalty structure.V The penalty structure within the state must provide an
appropriate punishment for the offences for which the accused is charged.i" and conditions of
detention must accord with internationally recognized standards." The Trial Chamb~r must also
consider whether the accused will receive a fair trial, including whether the accused will be
10 Prosecutor's

Reply to "Defence Brief in Response to the Prosecutor's Appeal", 14 July 2008 ("Reply").
Request oflnternational Criminal Defence Attorneys Association (ICDAA) for Permission to File an Amicus Curiae
Brief Concerning the Prosecutor's Appeal of the Denial, by Trial Chamber III, of Request for Referral of the Case of
Yussuf Munyakazi to Rwanda Pursuant to Rule llbis of the Rules (Rules 74 and 107 of the Rules of Procedure and
Evidence), 17 June 2008; Request of the Republic of Rwanda for Permission to File an Amicus Curiae Brief
Concerning the Prosecutor's Appeal of the Denial by Trial Chamber 111, of the Request for Referral of the Case of
YussufMunyakazi to Rwanda Pursuant to Rule 11 bis of the Rules, 30 June 2008.
12 Decision on Request from the International Criminal Defence Attorneys Association (ICDAA) for Permission to File
an Amicus Curiae Brief, 15 July 2008; Decision on Request by Rwanda for Permission to File an Amicus Curiae Brief,
18 July 2008.
13 Amicus Curiae Brief on Behalf of the Government of Rwanda, 28 July 2008 ("Rwanda Amicus Brief').
14 Defence Response to the Amicus Curiae Brief on Behalf of the Government of Rwanda, 4 August 2008 ("Response
to Amicus Brief'). The Appeals Chamber notes that Munyakazi appended several annexes to his response. These
include a HRW report from July 2008 entitled "Law and Reality: Progress in Judicial Reform in Rwanda" ("Report"),
an article from the newspaper UMOCO from the issue of 12-27 March 2008, and a letter dated 15 July 2008 from the
detainees at the United Nations Detention Facility in Arusha ("UNDF") to the President and Judges of the Tribunal. The
Appeals Chamber will not consider this new evidence because it is not part of the record of the case and has not been
admitted pursuant to Rule 115 of the Rules, See Prosecutor v. Radovan Stankovic, Case No. IT-96-23/2-ARlIbis.l,
Decision on Rule Ilbis Referral, 1 September 2005 ("Stankovic Appeal Decision"), para. 37; Prosecutor v. Pasko
Ljubicic, Case No. IT-00-41-ARllbis.l, Decision on Appeal against Decision on Referral under Rule l lbis, 4 July
2006 ("LjubiCic Appeal Decision"), para. 40; Prosecutor v. Gojko Jankovic, Case No. IT-96-23/2-ARllbis.2, Decision
on Rule llbis referral, 15 November 2005 ("Jankovic Appeal Decision"), para. 73. The Appeals Chamber also notes
that it declined to admit the same HR W report as additional evidence under Rule 115 of the Rules in another case. See
The Prosecutor v. Gaspard Kanyarukiga, Case No. ICTR-2002-78-Rllbis, Decision on Request to Admit Evidence of
1 August 2008, 1 September 2008.
15 The Prosecutor v. Michel Bagaragaza, Case No. ICTR-05-86-ARIlbis, Decision on Rule llbis Appeal, 30 August
2006 ("Bagaragaza Appeal Decision"), para. 9; Prosecutor v. Zeljko Mejakic et al., Case No. IT-02-65-ARllbis.l,
Decision on Joint Defence Appeal against Decision on Referral under Rule 11bis, 7 April 2006 ("Mejakic Appeal
Decision"), para. 60.
16 Prosecutor v. Radovan Stanko vic, Case No. IT-96-23/2"PT, Decision on Referral of Case under Rule llbis, 17 May
2005 ("Stankovic Ilbis Decision"), para. 32; Mejakic Appeal Decision, para. 48; Ljubicic Appeal Decision, para. 48.
17 Stankovic Appeal Decision, para. 34; Prosecutor v. Savo Todovic, Case No. IT-97-25/I-ARllbis.2, Decision on Savo
Todovic's Appeals against Decision on Referral under Rule l lbis, 4 September 2006, para. 99.
11
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accorded the rights set out in Article 20 of the Tribunal's Statute ("Statute,,).18
5.

The Trial Chamber has the discretion to decide whether to refer a case to a national

jurisdiction and the Appeals Chamber will only intervene if the Trial Chamber's decision was based
on a discernible error.i" As the Appeals Chamber has previously stated:

An appellant must show that the Trial Chamber misdirected itself either as to the principle to be
applied or as to the law which is relevant to the exercise of its discretion, gave weight to irrelevant
considerations, failed to give sufficient weight to relevant considerations, or made an error as to
the facts upon which it has exercised its discretion; or that its decision was so unreasonable and
plainly unjust that the Appeals Chamber is able to infer that the Trial Chamber must have failed to
exercise its discretion properly."

III. PRELIMINARY MATTERS
6.

First, the Appeals Chamber must determine whether to grant Munyakazi's request for leave

to file his Response late." Under Rule 116(A) of the Rules, the Appeals Chamber may grant a
motion for extension of time if good cause is shown, and it may also "recognize, as validly done
any act done after the expiry of a time limit".22 Counsel for Munyakazi submits that although the
Appeal Brief was filed on Friday, 27 June 2008, he only received it on Monday, 30 June 2008 due
to its late transmission on Friday. Counsel therefore filed his response 10 days after this date. 23 The
records indicate that the Appeal Brief was indeed served upon Munyakazi on 30 June 2008. 24 The
Appeals Chamber considers that in this instance Munyakazi has shown good cause for the late
filing. It therefore recognizes the Response as validly filed and will consider the submissions
therein.
7.

Second, the Appeals Chamber notes that on 11 August 2008, Rwanda submitted additional

18 The Prosecutor v. Wenceslas Munyeshyaka, Case No. ICTR-2005-87-I, Decision on the Prosecutor's Request for the
Referral of Wenceslas Munyeshyaka's Indictment to France, 20 November 2007, para. 21; Stankovic I Ibis Decision,
para. 55; Prosecutor v. Zeljko Mejakic et al., Case No. IT-02-65-PT, Decision on Prosecutor's Request for Referral of
Case pursuant to Rule I Ibis, 20 July 2005, para. 68.
19 Bagaragaza Appeal Decision, para. 9. See also LjubiCicAppeal Decision, para. 6.
20 Bagaragaza Appeal Decision, para. 9. See also Ljubicic Appeal Decision, para. 6.
21 Munyakazi makes this request both in the Response (see para. 2), and also in the Motion for Extension of Time.
22 See Practice Direction on Formal Requirements for Appeals from Judgement, 4 July 2005, para. 5. See also The
Prosecutor v. Tharcisse Muvunyi, Case No. ICTR-00-55A-A, Decision on Muvunyi's Request for Consideration of
Post-Hearing Submissions, 18 June 2008 ("Muvunyi Decision"), para. 4; The Prosecutor v. Athanase Seromba, Case
No. ICTR-200l-66-A, Order Concerning the Filing of the Notice of Appeal, 22 March 2007, p. 3; Mikaeli Muhimana v.
The Prosecutor, Case No. ICTR-95-IB-A, Order Concerning the Filing of the Notice of Appeal, 22 February 2006,
p.3.
23 Response, para. 2; Motion for Extension of Time, para. 3.
24 Proof of Service - Arusha, indicating that the Appeal Brief was served upon Munyakazi and his Counsel on 30 June
2008.
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confidential material relating to its Amicus Brief filed on 28 July 2008. 25 Munyakazi opposed the
filing of this material, arguing that as a non-party, Rwanda was not entitled to file it, and that even
if it were a party, it would have to apply for leave to present such evidence pursuant to Rule 115 of
the Rules. Munyakazi further submitted that allowing the filing of additional documents would
cause undue delay in the appeal proceedings." The Appeals Chamber considers that Rwanda was
given a time limit in which to file an amicus curiae brief and finds that it has not shown good cause
for filing the additional material without having sought prior leave to do so. The Appeals Chamber
therefore declines to consider this additional material.

IV. GROUND OF APPEAL 1: APPLICABLE PUNISHMENT
8.

In its Rule 1 Ibis Decision, the Trial Chamber held that it was satisfied that the Abolition of

Death Penalty Law abolishes the death penalty, and replaces it in all previous legislative texts with
either "life imprisonment" or "life imprisonment with special provisions". Accordingly, the Trial
Chamber accepted that the death penalty will not be imposed in Rwanda, and noted that this was
consistent with Rule Ilbis(C) of the Rules."
9.

The Trial Chamber recalled the submissions of the Prosecution and Rwanda that the
Transfer Law28 was the applicable law for Rule 11bis transfer cases, under which law the highest
penalty was life imprisonment. The Trial Chamber further noted Munyakazi's submission that, if
convicted, he would in fact be subject to Article 4 of the Abolition of Death Penalty Law,29
pursuant to which he could face life imprisonment with special provisions, meaning life
imprisonment in isolation." The Trial Chamber observed that neither the Prosecution nor Rwanda
provided any satisfactory information to rebut the Defence submission on this point," and found, to
its concern, that Munyakazi would be subject to life imprisonment in isolation, if convicted in
Rwanda. 32
10.

In reaching this conclusion, the Trial Chamber examined which law, and thus which

punishment, would apply to Munyakazi if he were convicted in Rwanda. The Trial Chamber
See Filing of an Additional Material in the I Ibis Appeal of Yussuf Munyakazi, II August 2008 .
See Defence Response to the Additional Material Filed in the Rule Ilbis Appeal, paras. 2-5.
27 Rule II bis Decision, para. 24.
28 Organic Law No. 1112007 of 16 March 2007 Concerning Transfer of Cases to the Republic of Rwanda from the
International Criminal Tribunal for Rwanda and From Other States ("Transfer Law").
29 Organic Law No. 2007 of 25 July 2007 Relating to the Abolition of the Death Penalty ("Abolition of the Death
Penalty Law").
30 Rule Ilbis Decision, para. 19.
31 Rule Ilbis Decision, paras. 28, 29, 32.
25

. 26
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recalled that Article 25 of the Transfer Law provides that that law will prevail over any other laws
in the event of inconsistency. The Trial Chamber found that, in any event, there was no
inconsistency between the Transfer.Law and the Abolition of Death Penalty Law. In this regard, the
Trial Chamber noted that Article 3 of the Abolition of Death Penalty Law replaces the death penalty
with either "life imprisonment" or "life imprisonment with special provisions'v" whilst Article 5
provides that "life imprisonment with special provisions" attaches to certain crimes, including
genocide, crimes against humanity, torture and murder." Accordingly, the Trial Chamber reasoned,
the Abolition of Death Penalty Law does not prescribe a sentence which is inconsistent with the
Transfer Law; rather, the Abolition of Death Penalty Law specifies the circumstances in which the
sentence of life imprisonment with special provisions applies." Finally, the Trial Chamber noted
that, in any event, Article 9 of the Abolition of Death Penalty Law provides that all provisions
inconsistent with that law are repealed, thereby repealing the earlier Transfer Law with regard to
sentencing."
II.

The Trial Chamber then considered that, in light of its finding that Munyakazi, if convicted,

would be sentenced to life imprisonment in isolation, it was necessary to examine whether this
sentence would be consistent with internationally recognised standarda" The Trial Chamber noted
that the established jurisprudence and the observations of human rights bodies indicated that
imprisonment in isolation is an exceptional measure which, if applied, must be both necessary and
proportionate, and incorporate certain minimum safeguards." The Trial Chamber observed that it
was not aware of any such safeguards in Rwandan law." and concluded that, in the absence of such
safeguards, the penalty structure was inadequate, and referral must be denied." .
12.

The Prosecution submits that the Trial Chamber erred in law by holding that Rwanda's

penalty structure, and, in particular, the possibility of life imprisonment in solitary confinement,
does not accord with internationally recognized standards and with the requirements of international

law." The Prosecution argues specifically that the Trial Chamber erred in relying on the Abolition

32 Rule Ilbis Decision, para. 25. The Appeals Chamber notes that the Trial Chamber was not always consistent in its
findings, stating at paragraph 28 that a transferred accused "could" be subject to life imprisonment, while paragraphs 29
and 32 indicate that a transferred accused "would" be subject to life imprisonment.
33 Rule I Ibis Decision, paras. 24, 26, fn. 46.
34 Rule I Ibis Decision, para. 26.
35 Rule Ilbis Decision, para. 26.
36 Rule Ilbis Decision, para. 27.
37 Rule II bis Decision, para. 29.
38 Rule Ilbis Decision, para. 30.
39 Rule II bis Decision, para. 31.
40 Rule I Ibis Decision, para. 32.
41 Notice of Appeal, paras. 1-4; Appeal Brief, paras. 4-16; Reply, paras. 5-8.
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of Death Penalty Law, whereas the law applicable to Munyakazi is the Transfer Law.42 It contends
that the two laws set out separate and independent legal regimes, and that the Transfer Law, as the
lex specialis, is the only law applicable to such cases." It further submits that the Trial Chamber

erred by holding that the Abolition of Death Penalty Law repeals the Transfer Law, arguing that the
Abolition of Death Penalty Law expressly identifies the laws it affects, but makes no mention of the
Transfer Law, and that, in any event, a subsequent general statute cannot be construed as repealing
. I'IS. 44
· Iex specta
an earIrer
13.

Munyakazi responds that the Trial Chamber did not err in concluding that the Abolition of

Death Penalty Law also applied to transfer cases, and thus that the penalty of life imprisonment in
isolation would be applicable to such cases." He submits that the relevance of the Abolition of
Death Penalty Law is in relation to sentencing, as the Transfer Law does not prescribe any
sentences, and argues that for the offences. for which Munyakazi is charged, the sentence is
prescribed by the Abolition of Death Penalty Law.46 He submits that, at the least, the relationship
between the two laws is unclear and thus that it would not be contrary to the laws of Rwanda to
sentence him to life imprisonment with special provisions, and that the Trial Chamber had no basis
on which to hold otherwise."
14.

In its Amicus Brief, Rwanda submits that because Article 25 of the Transfer Law provides

that the provisions of the Transfer Law shall prevail over any other law for transfer cases, and the
preamble to the Abolition of Death Penalty Law cites the legislation affected by the law, but does
not mention the Transfer Law, the sentence of life imprisonment with no special provisions is the
maximum possible punishment for transfer cases." Rwanda also submits that it has prepared a
statement stating this to be the scope of the law, and giving the assurance that no person transferred
from the Tribunal would be sentenced to solitary confinement in Rwanda Rwanda submits that this
statement can be relied upon by Munyakazi and will be taken into account by Rwandan courtS. 49
Rwanda also draws attention to the fact that the Rwandan Supreme Court is currently seized of a
constitutional challenge to the provision in the Abolition of Death Penalty Law regarding solitary
confinement." Finally, Rwanda submits that in the event that the Appeals Chamber would consider
Notice of Appeal, para. 3; Appeal Brief, paras. 4-16.
Notice of Appeal, para. 3; Appeal Brief, paras. 5-10.
44 Notice of Appeal, para. 4; Appeal Brief, paras. 4-16.
45 Response, para. 3.
46 Response, para. 6.
47 Response, paras. 9, 10.
48 Rwanda Amicus Brief, para. 10.
49 Rwanda Amicus Brief, para. II. The statement is appended to the Rwanda Amicus Brief as Annex 2.
50 Rwanda Amicus Brief, para. 12, referring to Tubarimo Aloys v. The Government, Case. No. RS/INCONSTlPen.
0002/08/CS, 29 August 2008. The decision in this case was in faet rendered on 29 August 2008. The Rwandan Supreme
42
43
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this an obstacle to transfer, Rwanda would, pursuant to Article 96 of its Constitution, seek an
authentic interpretation from Parliament of the Transfer Law and whether solitary confinement was
intended for transfer cases, which interpretation would be binding on Rwandan courts.r'
IS.

Munyakazi responds that the statement provided by Rwanda is not itself law and does not

change the law as enacted by the legislature. He further contends that the statement is evidence that
Rwanda could have presented during the referral proceedings but did not, and should therefore not
be considered.Y He submits that the fact that Rwanda felt it necessary to issue this statement is
proof that the law is ambiguous, and, as such, that it is possible for a Rwandan court to impose a
sentence of life imprisonment with special provisions to a transfer case."
16.

The Appeals Chamber considers that it is unclear how these two laws may be interpreted by

Rwandan courts. It would be plausible to construe the Transfer Law, which states in Article 25 that
its provisions shall prevail in the event of inconsistencies with any other relevant legislation, as the

lex specialis for transfer cases, and thus as prevailing over the more general Abolition of Death
Penalty Law. Moreover, as the Abolition of Death Penalty Law sets out the laws that it affects, and
does not mention the Transfer Law, a plausible interpretation would be that it does not repeal any
provisions of the Transfer Law. This interpretation would mean that the maximum punishment that
could be imposed by a Rwandan court in a transfer case would be life imprisonment.
17.

On the other hand, the Abolition of Death Penalty Law was adopted after the Transfer Law,

and could be viewed as lex posterior. The Abolition of Death Penalty Law could therefore be
construed as prevailing over the Transfer Law and thus as allowing the possibility of imposing life
imprisonment with isolation in transfer cases. In addition, although the Abolition of Death Penalty
Law does not explicitly mention the Transfer Law, it provides in Article 9 that "all legal provisions
contrary to this Organic Law are hereby repealed", which could be interpreted as including those
provisions in the Transfer Law that are inconsistent with it. Finally, it would be possible to argue
also that the laws are not in fact inconsistent, and the Abolition of Death Penalty Law could be
construed as providing elaboration of the sentencing regime established in the Transfer Law.
18.

Thus far, no authoritative interpretation of the relationship between these two laws exists.

Rwanda appends a declaration to its Amicus Brief to the effect that the Abolition of Death Penalty
Court declined to consider the constitutionality of Article 4 of the Abolition of Death Penalty law, which provides for
the penalty of solitary confinement, until such time as legislation which governs the execution of this provision is
enacted into law.
51 Rwanda Amicus Brief, para. 13.
52 Response to Amicus Brief, para. 3.3.
53 Response to Amicus Brief, para. 3.3.
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Law does not and was not intended to govern the Transfer Law in any respect, and providing the
assurance that no person transferred from the Tribunal would be sentenced to serve life
imprisonment with solitary confinement. While Rwandan courts may take note of this statement, it
is not binding on them, and they are free to adopt an alternative interpretation of these laws.
Rwanda has also indicated that it can, as a further measure, seek an authentic interpretation of the
Transfer Law from Parliament. However, as such an interpretation has not yet been obtained, the
Appeals Chamber cannot take this into consideration in assessing whether the Trial Chamber erred
in its conclusion about the interpretation of these laws as they currently stand.
19.

The Appeals Chamber considers that it is not up to the Trial Chamber to determine how

these laws could be interpreted or which law could be applied by Rwandan courts in transfer cases.
For the reasons provided above, the Appeals Chamber is of the view that it would be possible for
courts in Rwanda to interpret the relevant laws either to hold that life imprisonment with special
provisions is applicable to transfer cases, or to hold that life imprisonment without special
provisions is the maximum punishment.
20.

Since there is genuine ambiguity about which punishment provision would apply to transfer

cases, and since, therefore, the possibility exists that Rwandan courts might hold that a penalty of
life imprisonment in isolation would apply to such cases, pursuant to the Abolition of Death Penalty
Law, the Appeals Chamber finds no error in the Trial Chamber's conclusion that the current penalty
structure in Rwanda is not adequate for the purposes of transfer under Rule Ilbis of the Rules.
21.

In light of the above, the Appeals Chamber dismisses this ground of appeal.

v.
22.

GROUND OF APPEAL 2: JUDICIAL INDEPENDENCE

The Trial Chamber held that it was concerned that the trial of Munyakazi for genocide and

other serious violations of international law in Rwanda by a single judge in the first instance may
violate his right to be tried before an independent tribunal. 54 The Trial Chamber also concluded that
despite the procedural safeguards guaranteeing judicial independence in Rwandan law, in practice,
sufficient guarantees against outside pressure were lacking. 55 It found that past actions of the
Rwandan government, including its interrupted cooperation with the Tribunal following a dismissal
of an indictment and release of an appellant, and its negative reaction to foreign judges for indicting
former members of the Rwandan Patriotic Front ("RPF") demonstrated that there was a tendency by

54
55

Rule 11his Decision, para. 39.
Rule 11his Decision, para. 40.
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the government to pressure the judiciary, and that there was a real risk that a single judge would not
be able to resist this pressure. 56 The Trial Chamber held that this situation was exacerbated by the
fact that a single judge's factual findings cannot be reviewed by the Supreme Court unless there has
been a miscarriage ofjustice. 57
23.

The Prosecution submits that the Trial Chamber erred in law and fact by concluding that

Rwanda does not respect the independence of the judiciary and that the composition of the High
Court of Rwanda does not accord with the right to be tried by an independent tribunal and the right
to a fair trial. 58 It argues that the Trial Chamber erred by concluding that the composition of the
High Court by a single judge is incompatible with fair trial guarantees of Munyakazi for violations
of international humanitarian law." It also contends that the Trial Chamber's conclusion that a
single judge sitting in Rwanda would be particularly susceptible to external pressure is misdirected
in law, and that alleged pressure on Rwanda's judiciary was unsupported by the evidence." The
Prosecution also submits that the Trial Chamber's conclusion that Rwanda's legal framework lacks
sufficient guarantees for judges is misdirected, and that its conclusions in relation to the review
power of Rwanda's Supreme Court are erroneous."
24.

Munyakazi responds that the Trial Chamber was correct to distinguish between capital cases

and genocide cases, and to hold that trial by a single judge in a case of genocide may violate his
right to be tried before an independent tribunal. 62 He also contends that the question of whether a
trial before a single judge would violate his right to a fair trial must be assessed given the particular
circumstances of Rwanda." Munyakazi also submits that the Trial Chamber did consider the
statutory provisions guaranteeing the independence of the judiciary, but found that it could not rely
on these alone, and provides examples of interference in the judiciary by the Government,64 He
therefore submits that it was not unreasonable for the Trial Chamber to find that there might be a
risk of interference in his trial ifhis case were transferred to Rwanda."
25.

In its Amicus Brief, Rwanda submits that there are various procedural safeguards in place to

Rule I Ibis Decision, paras. 40-48, referring to the reaction of the Rwandan goverrunent to the decision in The
Prosecutor v. Jean-Bosco Barayagwiza, Case No. ICTR-97-19, Decision, 3 November 1999 C'Barayagwiza Decision"),
and its condemnation of Judge Bruguiere of France for issuing a report investigating the shooting of President
Habyarimana's plane, and Judge Arieu of Spain for issuing an indictment against forty high-ranking RPF officers.
57 Rule Ilbis Decision, para. 48.
58 Notice of Appeal, para. 6; Appeal Brief, paras. 18, 19; Reply, paras. 9-11.
59 Notice of Appeal, para. 7; Appeal Brief, paras. 18, 19.
60 Notice of Appeal, paras. 8, 9; Appeal Brief, paras. 20-25.
61 Notice of Appeal, para. 12; Appeal Brief, paras. 26-29.
62 Response, para. 15.
63 Response, para. 16.
64 Response, paras. 17, 18.
56
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guarantee the independence of its judiciary, and that Rwanda will ensure that its most experienced
judges are assigned to the first transfer case/" It also draws attention to the findings of the Trial
Chambers in the Kanyarukiga and Hategekimana cases that necessary guarantees are in place for an
impartial trial, that the single judge composition of the High Court cannot be a bar to transferring
cases and that the conduct of trials in Rwanda to date has not called into question the competence of
the Rwandan judiciary and provides no basis to refuse transfers.i" Munyakazi responds by citing
several instances of undue influence on or interference with the judiciary in Rwanda, and submits
that these dangers are greatly enhanced in trials for crimes such as genocide/"
26.

While the Appeals Chamber shares the Trial Chamber's concern about the fact that

politically sensitive cases, such as genocide cases, will be tried by a single judge, it is nonetheless
not persuaded that the composition of the High Court by a single judge is as such incompatible with
Munyakazi's right to a fair trial. The Appeals Chamber recalls that international legal instruments,
including human rights conventions, do not require that a trial or appeal be heard by a specific
number ofjudges to be fair and independent." The Appeals Chamber also notes that the Opinion of
the Consultative Council of European Judges, which the Trial Chamber cites in support of its
finding," is recommendatory only.7! There is also no evidence on the record in this case that single
judge trials in Rwanda, which commenced with judicial reforms in 2004, have been more
susceptible to outside interference or pressure, particularly from the Rwandan Government, than
previous trials involving panels of judges.
27.

The Appeals Chamber also finds that the Trial Chamber erred in considering that

Munyakazi's right to a fair trial would be further compromised as a result of the limited review

Response, para. 18.
Amicus Brief, paras. 14, 15.
67 Amicus Brief, para. 16, citing The Prosecutor v. Gaspard Kanyarukiga, Case No. ICTR-2002-78-Rllbis, Decision on
Prosecutor's Request for Referral to the Republic of Rwanda, 6 June 2008 ("Kanyarukiga Ilbis Decision"), paras. 34
42 and The Prosecutor v. Ildephonse Hategekimana, Case No. ICTR-OO-55B-Rllbis, Decision on Prosecutor's Request
for the Referral of the Case of Ildephonse Hategekimana to the Republic of Rwanda, 6 June 2008 ("Hategekimana
11bis Decision"), paras. 38-46.
68 Response to Amicus Brief, paras. 4.1-4.3. The Appeals Chamber notes, however, that these examples are derived
from the UMOCO article, which the Appeals Chamber has found to be inadmissible in these proceedings. See supra fn.
14.
69 International Covenant on Civil and Political Rights (adopted 19 December, 1966, entered into force 23 March 1976)
999 UNTS 171 ("ICCPR"), Articles 19,20; African Charter on Human and Peoples' Rights (adopted 27 June 1981,
entered into force 21 October 1986) (1982) 21 ILM 58 ("ACHPR"), Article 7. Rwanda ratified the ICCPR on 16 April
1975 and the ACHPR on 15 July 1983.
70 Rule 11bis Decision, para. 47.
71 Opinion No.6 (2004) of the Consultative Council of European Judges (CCJE) to the Attention of the Committee of
Ministers of Fair Trial Within a Reasonable Time and Judge's Role in Trials Taking into Account Alternative Means of
Dispute Settlement, CCJE (2004) OP No.6, 22-24 November 2004, para. 61, referring to Recommendation No. R (87)
18 of the Committee of Ministers of Member States Concerning the Simplification of Criminal Justice (Adopted by the
Committee of Ministers on 17 September 1987 at the 41O ' h Meeting ofthe Ministers' Deputies), para. IIl.d.2.
65

66
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powers of the Supreme Court. Article 16 of the Transfer Law provides that appeals 'may be heard on
an error on a question of law invalidating the decision or an error of fact which has occasioned a
miscarriage of justice. This is not an unusual standard of review in appellate proceedings; it is in
fact the applicable standard before this Tribunal. 72 There was also no information before the Trial
Chamber that would allow it to conclude that the Supreme Court could not re-examine witnesses or
make its own findings of fact.
28.

Further, the Appeals Chamber finds that the Trial Chamber erred in considering that there

was a serious risk of government interference with the judiciary in Rwanda. The Trial Chamber
primarily based its conclusion on Rwanda's reaction to Jean-Bosco Barayagwiza's successful
appeal concerning the violation of his rights, and the reactions of the Rwandan government to
certain indictments issued in Spain and France. 73 However, the Appeals Chamber recalls that the
Barayagwiza Decision was issued nine years ago. It notes that the Tribunal has since acquitted five

persons, and that Rwanda has not suspended its cooperation with the Tribunal as a result of these
acquittals. The Appeals Chamber also observes that the Trial Chamber did not take into account the
continued cooperation ofthe Rwandan government with the Tribunal. 74 The Appeals Chamber also
considers that the reaction of the Rwandan government to foreign indictments does not necessarily
indicate how Rwanda would react to rulings by its own courts, and thus does not constitute a
sufficient reason to find that there is a significant risk of interference by the government in transfer
cases before the Rwandan High Court and Supreme Court.
29.

The only other information referred to by the Trial Chamber in support of its findings

relating to the independence of the Rwandan judiciary was the 2007 United States State Department
Report cited by the ICDAA in its amicus curiae brief." However, this report states only in very

72Artic1e 24(1) of the Statute. See also Sylvestre Gacumbitsi v. The Prosecutor, Case No. ICTR-2001-64-A, Judgement,
7 July 2006, para. 7, quoting The Prosecutor v. Elizaphan Ntakirutimana and Gerard Ntakirutimana, Cases No. IClR
96-IO-A and ICTR-96-17-A, Judgement, 13 December 2004, para. II (citations omitted) and para. 8, quoting
Prosecutor v. Radislav Krsti}, Case No. IT-98-33-A, Judgement, para. 40 (citations omitted); Juvenal Kajelijeli v. The
Prosecutor, Case No. ICTR-98-44A-A, Judgement, 23 May 2005, para. 5. See further Mikaeli Muhimana v. The
Prosecutor, Case No. ICTR-96-13-A, Judgement, 21 May 2007, paras. 7, 8; Prosecutor v. Milomir Staki}, Case No. IT
97-24·A, Judgement, 22 March 2006, para. 8; Prosecutor v. Mitar Vasiljevic Case No. IT-98-32-A, Judgement, 25
February 2004, para. 6.
73 Rule II bis Decision, paras. 41-46.
74 The Prosecutor of the Tribunal indicated to the United Nations Security Council on 17 June 2008 that "Rwanda
continues to cooperate effectively with the Tribunal". UN Doc. S/PV.5697, p. 15 and UN Doc. S/PV.5796, p. II.
President Byron also indicated to the United Nations Security Council on 17 June 2008 that "Rwanda has continued to
cooperate with the Tribunal by facilitating a steady flow of witnesses from Kigali to Arusha", UN Doc. S/PV.5697, p.

10.
Rule Ilbis Decision, para. 48, fn. 89, referring to Brief of Amicus Curiae, International Criminal Defence Attorneys
Association (ICDAA) Concerning the Request for Referral of the Accused Yussuf Munyakazi to Rwanda pursuant to
Rule Ilbis of the Rules of Procedure and Evidence ("ICDAA Amicus Brief'), para. 8, citing Country US State
Department's Report on Human Practices - 2006, submitted to the United States Congress by Secretary of State
75
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general terms that there are constraints on judicial independence, and "that government officials had
sometimes attempted to influence individual cases, primarily in gacaca cases"." The Trial
Chamber did not cite any other information supporting its findings relating to the independence of
the judiciary, and, notably, did not refer to any information demonstrating actual interference by the
Rwandan government in any cases before the Rwandan courts. Moreover, other evidence submitted
by the amicus curiae during the referral proceedings concerning interference with the judiciary
primarily involved gacaca cases, rather than the High Court or Supreme Court, which will
adjudicate the transfer cases, and failed to mention any specific incidents of judicial interference."
The Appeals Chamber therefore finds that, based on the record before it, no reasonable Trial
Chamber would have concluded that there was sufficient risk of government interference with the
Rwandan judiciary to warrant denying the Prosecution's request to transfer Munyakazi to Rwanda.
30.

Finally, the Appeals Chamber finds that the Trial Chamber erred in failing to take into

account the availability of monitoring and revocation procedures under Rule llbis(D)(iv) and (F) of
the Rules.78 The Appeals Chamber notes that the Prosecution has approached the African
Commission on Human and People's Rights ("African Commission"), which has undertaken to
monitor the proceedings. in transfer cases, and monitors could inform the Prosecutor and the
Chamber of any concerns regarding the independence, impartiality or competence of the Rwandan
judiciary. The Appeals Chamber notes that the African Commission is an independent organ
established under the African Charter on Human and Peoples' Rights and it has no reason to doubt
that the African Commission has the necessary qualifications to monitor trials. The Appeals
Chamber finds that the Trial Chamber erred in failing to consider this in its assessment.
31.

For the foregoing reasons, the Appeals Chamber grants this ground of appeal, and will

consider the effect of this in the Conclusion.

Condoleeza Rice, released by the Bureau of Democracy, Human Rights and Labor, March 6, 2007 ("U.S. State
Department Report 2007").
16 ICDAA Amicus Brief, para. 8, citing U.S. State Department Report 2007.
11 The amicus curiae brief submitted by HRW refers to interviews with 25 high-ranking Rwandan judicial officials
stating that the courts were not independent, but provides no information about the basis for this view, or any cases of
actual attempts to interfere with the judiciary. See Brief of Human Rights Watch as Amicus Curiae in Opposition to
Rule llbis Transfer, 17 March 2008 ("HRW Amicus Brief'), para. 51.
18 See Notice of Appeal, paras. 21-24; Appeal Brief, paras. 40-42; Reply, paras. 13, 14, discussed infra, para. 46. See
Stankovic Appeal Decision, where the Appeals Chamber held at paragraph 52 that it was satisfied that the monitoring
procedures and the revocation mechanism under Rule Ilbis(F) "was a reasonable variable for the Referral Bench to
have included in the Rule Ilbis equation". See also Jankovic Appeal Decision, paras. 56, 57.
12
Case No. ICTR-97-36-Rllbis

8 October 2008

11221
VI. GROUND OF APPEAL 3: AVAILABILITYAND PROTECTION OF
WITNESSES
32.

The Trial Chamber expressed its concern that under current conditions in Rwanda, despite

the guarantees in Rwandan law of the right of Munyakazi to obtain the attendance of, and to
examine witnesses for his case under the same conditions as witnesses against him, including
provisions for the assistance and protection of witnesses, it was likely that these rights would be
violated.i" The Trial Chamber therefore concluded that it was not convinced that Munyakazi's fair

trial right relating to the attendance of witnesses can be guaranteed in Rwanda at present." With
respect to witnesses in Rwanda, the Trial Chamber found that Munyakazi would have difficulty in
securing witnesses to testify due to their fear of harassment, arrest and detention, or that an
indictment would be issued against them." The Trial Chamber also expressed serious concerns
about the operation of the Rwandan witness protection program.Y It therefore found that it would
be unlikely that Defence witnesses residing within Rwanda would feel secure enough to testify in
transferred cases.83 The Trial Chamber noted that most Defence witnesses reside outside Rwanda
and expressed its concern that they would fear intimidation, threats and arrest.84 The Trial Chamber
was also concerned that there was no evidence of steps taken by Rwanda to secure the attendance or
evidence of witnesses from abroad, or the cooperation of other states for the purposes of video-link
testimony." The Trial Chamber found that, in any event, the availability of video-link facilities was
not a completely satisfactory solution to obtaining the testimony of witnesses residing outside
Rwanda.86
33.

The Prosecution submits that the Trial Chamber erred in both law and fact by holding that

under current conditions in Rwanda, Munyakazi's fair trial right to obtain the attendance of, and to
examine, Defence witnesses under the same conditions as witnesses called by the Prosecution,
cannot be guaranteed." The Prosecution contends that the Trial Chamber's conclusion that
Munyakazi would experience difficulties in securing witnesses due to their fear of harassment,
arrest and detention was generalized and not substantiated by evidence." The Prosecution also
submits that the Trial Chamber's conclusions that most of Munyakazi's witnesses would come from
Rule Ilbis Decision, para. 59.
Rule Ilbis Decision, para. 66.
st Rule II bis Decision, paras. 60, 61.
82 Rule II bis Decision, para. 62.
83 Rule Ilbis Decision, para. 62.
B4 Rule Ilbis Decision, para. 63.
85 Rule Ilbis Decision, para. 64.
86 Rule I Ibis Decision, para. 64.
.
87 Notice of Appeal, paras. 14-20; Appeal Brief, paras. 30-39; Reply, paras. 10-12.
79
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outside Rwanda and that they are unwilling on reasonable grounds to come to Rwanda to testify
were unsubstantiated.V It also submits that the Trial Chamber failed to give sufficient weight to
Rwanda's legal framework, and argues that it was irrelevant for the Trial Chamber to take account
of the alleged absence of steps taken by Rwanda to secure the attendance and/or evidence of
witnesses from abroad." The Prosecution further submits that the Trial Chamber erred with respect
to its conclusions relating to the inadequacies of Rwanda's witness protection program."
34.

Munyakazi responds that the Trial Chamber was entitled to rely on the information

contained in the submitted amicus curiae briefs, without requiring the amicus curiae to bring the
persons it interviewed in support of these reports to court for cross-examination." He submits that it
was not unreasonable for the Trial Chamber to conclude, based on the evidence submitted by the
amicus curiae and by Munyakazi, that there are threats to the safety and security of Defence

witnesses that would prevent him from receiving a fair trial in Rwanda."
35.

In its Amicus Brief, Rwanda submits that the Trial Chamber failed to consider the

substantial steps that it has undertaken to ensure the hearing of witnesses and the presentation of
evidence, including measures to ensure witness protection and safety" It submits that the Trial
Chamber did not consider the extensive reliance placed by the Tribunal on Rwanda and its national
witness programme in securing and protecting witnesses for trials before the Tribuna1. 95 It also
draws attention to Article 14 of the Transfer Law which contains unprecedented provisions for
securing the attendance of witnesses from abroad, and submits that Rwanda has taken positive steps
to compel witnesses to testify, including mutual assistance arrangements." Rwanda further points
to the availability of video-link testimony and witness protection measures for witnesses testifying
in Rwanda."
36.

Munyakazi responds that while Rwanda may have assisted in facilitating the appearance of

Prosecution witnesses before the Tribunal, it has not done so with respect to defence witnessea"
He also presents information about defence witnesses who have been harassed upon their return to

Notice of Appeal, para. 17; Appeal Brief, para. 32 .
Notice of Appeal, para. 18; Appeal Brief, para. 33; Reply, para. 12.
90 Appeal Brief, paras. 34, 35.
9\ Notice of Appeal, para. 19; Appeal Brief, para. 37; Reply, para. 10.
sz Response, paras. 20-24.
93 Response, para. 26.
94 Rwanda Amicus Brief, para. 17.
95 Rwanda Amicus Brief, paras. 18-20.
96 Rwanda Amicus Brief, paras. 22, 23.
97 Rwanda Amicus Brief, paras. 24, 25.
98 Response to Amicus Brief, para. 5.1
88

89
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Rwanda, or forced to flee Rwanda after testifying before the Tribunal." Munyakazi also submits
that Rwandans who are living abroad as refugees and constitute the majority of the witnesses
expected to testify for his Defence, will not be able to testify in Rwanda without losing their refugee
status, and cannot be compelled to testify. 100 He indicates that investigators can verify that the
prospective Defence witnesses interviewed both within and outside Rwanda are fearful of testifying
for the Defence in Rwanda. 101
A. Witnesses within Rwanda

37.

The Appeals Chamber considers that there was sufficient information before the Trial

Chamber of harassment of witnesses testifying in Rwanda, and that witnesses who have given
evidence before the Tribunal experienced threats, torture, arrests and detentions, and, in some
instances, were killed. l 02 The Trial Chamber noted with particular concern the submission from
HRW that at least eight genocide survivors were murdered in 2007, including persons who had, or
intended, to testify in genocide trials. t 03 There was also information before .the Trial Chamber of
persons who refused, out of fear, to testify in defence of people they knew to be innocent.l'" The
Trial Chamber further noted that some defence witnesses feared that, if they testified, they would be
indicted to face trial before the Gacaca courts, or accused of adhering to "genocidal ideology".105
The Appeals Chamber observes that the information available to the Trial Chamber demonstrates
that regardless of whether their fears are well-founded, witnesses in Rwanda may be unwilling to
testify for the Defence as a result of the fear that they may face serious consequences, including
threats, harassment, torture, arrest, or being killed. It therefore finds that the Trial Chamber did not
err in concluding that it was unlikely that Defence witnesses would feel secure enough to testify in a
transferred case.
38.

The Trial Chamber further held that there were concerns with respect to the witness

protection program in Rwanda.l'" The Appeals Chamber notes that no judicial system can
guarantee absolute witness protection.l'" However, it is not persuaded that the Trial Chamber erred

Response to Amicus Brief, paras. 5.2, 5.3.
Response to Amicus Brief, para. 5.5.
101 Response to Amicus Brief, para. 5.5.
102 HRW Amicus Brief, paras. 89-102; ICDAA Amicus Brief, paras. 83, 85. The Appeals Chamber also notes the case of
Aloys Simba v. The Prosecutor, where the Trial Chamber found that the Rwandan authorities had interfered with
Defence Witness HBK, resulting in his refusal to testify. See Aloys Simba v. The Prosecutor, Case No. ICTR-OI-76-A,
Judgement, para. 47, referring to The Prosecutor v. Aloys Simba, Case No. ICTR-01-76-T, Judgement, paras. 49-50.
103 HRW Amicus Brief, para 96.
104 HRW Amicus Brief, para. 37.
105 Rule 11Ns Decision, para. 61, referring to HRW Amicus Brief, paras. 30-40.
106 Rule 11Ns Decision, para. 62.
107 Jankovic Appeal Decision, para. 49.
99

100
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in finding that Rwanda's witness protection service currently lacks resources, and is understaffed.
The Appeals Chamber agrees with the Prosecution that the fact that the witness protection service is
presently administered by the Office of the Prosecutor General and that threats of harassment are
reported to the police does not necessarily render the service inadequate. However, it finds that,
based on the information before it, the Trial Chamber did not err in finding that witnesses would be
afraid to avail themselves of its services for this reason. lOS
39.

The Appeals Chamber therefore dismisses this sub-ground of appeal.
B. Witnesses outside Rwanda

40.

The Appeals Chamber finds that the Trial Chamber did not err in accepting Munyakazi's

assertion that most of its witnesses reside outside Rwanda, as this is usual for cases before the
Tribunal, and is supported by information from HRW. I09 The Appeals Chamber also finds that there
was sufficient information before the Trial Chamber that, despite the protections available under
Rwandan law, many witnesses residing outside Rwanda would be afraid to testify in Rwanda. 110 It
therefore finds that the Trial Chamber did not err in concluding, based on information before it, that
despite the protections available in Rwandan law, many witnesses residing abroad would fear
intimidation and threats.
41.

With respect to Rwanda's ability to compel witnesses to testify, the Appeals Chamber notes

that Rwanda has several mutual assistance agreements with states in the region and elsewhere in
Africa, and that agreements have been arranged with other states as part of Rwanda's cooperation
with the Tribunal and in the conduct of its domestic trials. III Further, the Appeals Chamber notes

ICDAA Amicus Brief, para. 87; HRW Amicus Brief, para. 87.
See HRW Amicus Brief, para. 38. See also footnote 16 of the Response, citing the example of The Prosecutor v.
Simeon Nchamihigo, Case No. ICTR-01-63, where 91% of the defence witnesses came from abroad, The Prosecutor v.
Andre Ntagerura, Case No. lCTR-96-1O, where 100% of the defence witnesses came from abroad, and The Prosecutor
v. Samuel Imanishimwe, Case No. ICTR-97-36, where 100% of the defence witnesses were from abroad.
110 See HRW Amicus Brief, para. 104, indicating that in interviews with two dozen Rwandans living abroad, no one was
willing to travel to Rwanda to testify tor the defence. See also the statement by the Rwandan Minister of Justice
regarding the immunity for witnesses granted under Article 14 of the Transfer Law, cited in the HRW Amicus Brief at
para. 39, and quoted by the Trial Chamber in para. 61 of the Rule Ilbis Decision. The Appeals Chamber finds that this
statement, which according to HRW, was widely circulated in the diaspora.. may contribute to the unwillingness of
witnesses residing outside of Rwanda to return to Rwanda to testify. However, the Appeals Chamber finds that the Trial
Chamber referred to this quote out of context, as it cited it to demonstrate that the Government would condone the
arrests of witnesses who had testified for the Tribunal after their return to Rwanda. The Minister was in fact speaking
about the immunity guaranteed under Article 14 of the Transfer Law to witnesses testifying in transfer cases.
Moreover, the Trial Chamber discusses these arrests in the same paragraph as it discusses genocidal ideology, thus
implying that defence witnesses who were arrested upon returning to Rwanda after their testimony were arrested for
harbouring genocidal ideology. There is no indication that this was the case, and the Minister's statement did not relate
to genocidal ideology.
III Rwanda Amicus Brief, para. 23. Rwanda is a party to the agreement of Mutual Legal Assistance in Criminal Matters
of the East Africa Police Chiefs Organisation with many states in the region and elsewhere including Kenya.. Uganda,
108
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that United Nations Security Council Resolution 1503, calling on all states to assist national
jurisdictions where cases have been transferred, provides a clear basis for requesting and obtaining
cooperation.t''' It therefore finds that the Trial Chamber erred in holding that Rwanda had not taken
any steps to secure the attendance or evidence of witnesses from abroad, or the cooperation of other
states.
42.

The Appeals Chamber considers that Rwanda has established that video-link facilities are

available, and that video-link testimony would likely be authorized in cases where witnesses
residing outside Rwanda genuinely fear to testify in person. However, it is of the opinion that the
Trial Chamber did not err in finding that the availability of video-link facilities is not a completely
satisfactory solution to the testimony of witnesses residing outside Rwanda, given that it is
preferable to hear direct witness testimony, and that it would be a violation of the principle of the
equality of arms if the majority of Defence witnesses would testify by video-link while the majority
of Prosecution witnesses would testify in person.l ':'
43.

Considering the totality ofthe circumstances, although the Appeals Chamber finds that the

Trial Chamber erred in holding that Rwanda had not taken any steps to secure the attendance or
evidence of witnesses from abroad, or the cooperation of other states, it dismisses this sub-ground
of appeal.
C. Conclusion
44.

For the reasons already provided under Ground 2 of this decision.i'" the Appeals Chamber

considers that the Trial Chamber erred in not taking into account the monitoring and revocation
provisions of Rule Ilbis(D)(iv) and (F) of the Rules, and the prospect of monitoring by the African
Commission, in its assessment of the availability and protection of witnesses.l '" However, the

Tanzania., Burundi, Djibouti, Eritrea., Seychelles and Sudan, and has a Mutual Legal Assistance Protocol with states
under the Convention Establishing the Economic Community of the Great Lakes Countries (CEPGL). Rwanda has also
negotiated an extradition Memorandum of Understanding with the United Kingdom, and it is cooperating with many
justice systems including those of New Zealand, Finland, Denmark and Germany.
112 Security Council Resolution 1503 states at paragraph I that the Security Council "[c ]alls on the international
community to assist national jurisdictions, as part of the completion strategy, in improving their capacity to prosecute
cases transferred from the ICTY and the ICTR [... j". SIRES/1503 (2003). See Stanko vic Appeal Decision, paragraph 26,
where the Appeals Chamber approved of the Trial Chamber's consideration of Security Council Resolution 1503 and
interpreted this paragraph of the resolution as implicitly including cooperation with respect to witnesses.
113 Rule I Ibis Decision, para. 65.
114 See supra para. 30. See also Stankovic Appeal Decision, where the Appeals Chamber held at paragraph 52 that it was
satisfied that the monitoring procedures and the revocation mechanism under Rule I I (F) bis "was a reasonable variable
for the Referral Bench to have included in the Rule I Ibis equation". See also Jankovic Appeal Decision, paras. 56, 57.
115 See Stankovic Appeal Decision, where the Appeals Chamber held at paragraph 52 that it was satisfied that the
monitoring procedures and the revocation mechanism under Rule II(F) bis "was a reasonable variable for the Referral
Bench to have included in the Rule I Ibis equation". See also Jankovic Appeal Decision, paras. 56,57.
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Appeals Chamber finds that this failure did not invalidate the Trial Chamber's findings on the
availability and protection of witnesses.
45.

In light of the above, the Appeals Chamber finds that the Trial Chamber did not err in

concluding that Munyakazi's right to obtain the attendance of, and to examine, Defence witnesses
under the same conditions as witnesses called by the Prosecution, cannot be guaranteed at this time
in Rwanda. The Appeals Chamber therefore dismisses this ground of appeal.

VII. GROUND OF APPEAL4: FAILURE TO TAKE INTO ACCOUNT
RELEVANT CONSIDERATIONS
46.

The Prosecution submits that the Trial Chamber erred in law and fact by not taking into

account or not giving sufficient weight to relevant considerations submitted before it, including
safeguards in Rwanda's law for the facilitation of the defence, immunity and safe passage for
defence counsel and defence witnesses, the monitoring of proceedings in Rwanda by the African
Commission, and the redress of revocation of the order of referral under Rule 11 bis(F) of the Rules
in the event of Rwanda's non-compliance with its obligations.i'" Munyakazi responds that the Trial
Chamber did consider the, safeguards provided under the Rwandan legal system, but still concluded
that given the current conditions in Rwanda, they were inadequate to guarantee a fair trial. ll7 He
contends that the Trial Chamber's omission to refer to the monitoring proceedings and the remedy
of revocation provided for in Rule 11bis(F) of the Rules were harmless.i'"
47.

The Appeals Chamber finds that the Trial Chamber did take into account the safeguards in

Rwanda's law for the facilitation of the defence, including immunity and safe passage for defence
counsel and witnesses. The Trial Chamber explicitly considered Articles 13 and 14 of the Transfer
Law which address the assistance and protection of witnesses, including defence witnesses.i'" The
Trial Chamber considered the provisions in Rwandan law relating to measures put into place to
facilitate witness protection and safety, but nevertheless came to the conclusion that, under the
current conditions in Rwanda, these laws were inadequate to guarantee witness protection.i'' The
Trial Chamber did not explicitly consider the provisions of the Transfer Law relating to the
immunity and safe passage of defence counsel, but as it made no finding that Munyakazi might not
receive a fair trial due to impediments to the Defence ability to travel and conduct investigations,

Notice of Appeal, paras. 21-24; Appeal Brief, paras. 40-42; Reply, paras. 13, 14.
Response, para 27.
us Response, para. 28.
119 Rule 11bis Decision, paras. 53, 54, 59 and fn. 120.
120 Rule Ilbis Decision, para. 59.
116

ll7

18
Case No.

ICTR-97-36-Rl~bis

8 October 2008

11227
the Appeals Chamber does not consider that it was required to do so. The Appeals Chamber
therefore finds that the Trial Chamber did consider and give adequate weight to the safeguards in
Rwandan law for the facilitation of the defence, and therefore did not commit any error in this
regard.
48.

The Appeals Chamber therefore dismisses this sub-ground of appeal.

49.

The Appeals Chamber has addressed the failure of the Trial Chamber to consider the

monitoring of proceedings in Rwanda by the African Commission, and the redress of revocation of
the order of referral under Rule Ilbis(F) of the Rules in the event of Rwanda's non-compliance
with its obligations in its consideration of Grounds 2 and 3. 121

VIII. CONCLUSION
50.

The Appeals Chamber has granted Ground 2 of the Appeal, finding that the Trial Chamber

erred in holding that Rwanda does not respect the independence of the judiciary and that the
composition of the courts in Rwanda does not accord with the right to be tried by an independent
tribunal and the right to a fair trial. However, it has dismissed the remaining grounds of appeal,
which relate to fundamental matters concerning whether Munyakazi's right to obtain the attendance
of, and to examine, Defence witnesses under the same conditions as witnesses called by the
Prosecution, can be guaranteed at this time in Rwanda and whether the penalty structure in Rwanda
is adequate for the purposes of transfer under Rule 11bis of the Rules. Consequently, despite
granting Ground 2 of the Appeal, the Appeals Chamber finds that the Trial Chamber did not err in
denying the Prosecution's request to refer Munyakazi's case to Rwanda.

IX. DISPOSITION
51.

For the foregoing reasons, the Appeals Chamber,

GRANTS Ground 2 of the Appeal;
DISMISSES the remainder of the Appeal; and
UPHOLDS the Trial Chamber's decision to deny the referral of the case to Rwanda.

121

See supra paras. 30, 44.
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Judge Fausto Pocar
Presiding
Dated this 8th day of October 2008,
at The Hague, The Netherlands.

[ Seal of the Tribunal]
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1.

The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons

Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Territory of Neighbouring States, between 1 January and 31
December 1994 ("Appeals Chamber" and "Tribunal", respectively) is seized of an appeal filed by
the Prosecution ("Appeal,,)l pursuant to Rule llbis(H) of the Tribunal's Rules of Procedure and
Evidence ("Rules") against a decision by the Trial Chamber designated under Rule 1Ibis of the
Rules denying its request to refer the case of Gaspard Kanyarukiga ("Kanyarukiga") to the Republic
of Rwanda ("Rwanda,,).2

I. BACKGROUND
2.

Kanyarukiga is charged with genocide, or alternatively, with complicity in genocide, and

extermination as a crime against humanity.' On 7 September 2007, the Prosecution requested the
referral of his case to Rwanda pursuant to Rule llbis of the Rules. 4 Kanyarukiga responded on 16
November 2007, opposing the referral' On 2 October 2007, the President of the Tribunal
designated a Chamber under Rule llbis to consider whether to grant the Prosecution's request for
referral." The Trial Chamber granted leave to Rwanda, the Kigali Bar Association, the International

Criminal Defence Attorneys Association ("ICDAA"), and Human Rights Watch ("HRW") to
appear as amici curiae.' On 6 June 2008, the Trial Chamber denied the Prosecution's request for
referral ofKanyarukiga's case to Rwanda. 8
3.

The Prosecution appealed against the Rule 1Ibis Decision, filing its Notice of Appeal on 23

June 2008 and its Appeal Brief on 8 July 2008. Kanyarukiga filed his Response on 18 July 2008,9

Prosecutor's Notice of Appeal (Rule Ilbis (H)), 23 June 2008 ("Notice of Appeal"); Prosecutor's Appeal Brief (Rule
Ilbis (H)), 8 July 2008 ("Appeal Brief').
2 Decision on Prosecutor's Request for Referral to the Republic of Rwanda, 6 June 2008 ("Rule 11bis Decision").
3 Amended Indictment, 14 November 2007.
4 Prosecutor's Request for the Referral of the Case of Gaspard Kanyarukiga to Rwanda Pursuant to Rule l lbis of the
Tribunal's Rules of Procedure and Evidence, 7 September 2007.
5 Reponse de la Defense ala requete du Procureur portant transfert de I'Accuse Gaspard Kanyarukiga au Rwanda, 16
November 2007. See also Prosecutor's Reply to "Reponse de la Defense a la requete du Procureur portant transfert de
l'Accuse Gaspard Kanyarukiga au Rwanda", 5 December 2007.
6 Designation ofTrial Chamber for the Referral of the Case of Gaspard Kanyarukiga to Rwanda, 2 October 2007.
7 Decision on the Request of the Republic of Rwanda for Leave to Appear as Amicus Curiae, 9 November 2007;
Decision on Amicus Curiae Request by the International Criminal Defence Attorneys Association (ICDAA), 22
February 2008; Decision on the Amicus Curiae Request by the Kigali Bar Association, 22 February 2008; Decision on
Defence Request to Grant Amicus Curiae Status to Four Non-Governmental Associations, 22 February 2008; Decision
on Amicus Curiae Request by Human Rights Watch, 29 February 2008.
8 Rule Ilbis Decision, p. 30.
9 Defense Brief in Response to the Prosecutor's Appeal Brief, 18 July 2008 ("Response"). See also Corrigendum du
memoire de la Defense en reponse a l'appel interjete par le Procureur, 29 July 2008. Kanyarukiga initially filed a
response to the Notice of Appeal. See Reponse de la Defense a la demande du Procureur tendant a solliciter la
I

2

Case No. ICTR-2002-78-Rllbis

30 October 2008

11232

and the Prosecution replied on 22 July 2008. 10 Kanyarukiga filed two motions requesting
permission to file additional evidence, II both of which the Appeals Chamber dismissed on 1
September 2008. 12 Rwanda requested permission to file an amicus curiae brief on 11 August
2008,13 which the Appeals Chamber granted on 1 September 2008. 14 Rwanda filed its brief on 10
September 2008,15 and Kanyarukiga responded to it on 15 September 2008. 16

II. APPLICABLE LAW
4.

Rule 1 Ibis of the Rules allows a designated Trial Chamber to refer a case to a competent

national jurisdiction for trial if it is satisfied that the accused will receive a fair trial and that the
death penalty will not be imposed or carried out. In assessing whether a state is competent within
the meaning of Rule 11bis of the Rules to accept a case from the Tribunal, a designated Trial
Chamber must consider whether it has a legal framework which crirninalizes the alleged conduct of
the accused and provides an adequate penalty structure. I? The penalty structure within the state
must provide an appropriate punishment for the offences for which the accused is charged.l'' and
conditions of detention must accord with internationally recognized standards.l" The Trial Chamber
must also consider whether the accused will receive a fair trial, including whether the accused will

certification d'appel dans l'affaire Procureur c/ Kanyarukiga Gaspard, 27 June 2008. However, the Appeals Chamber
declared it invalid. See Order, 9 July 2008. The Appeals Chamber notes that in his Response, Kanyarukiga makes
submissions on several issues that were not the subject of the Prosecution's appeal, including the issue of pardon and
commutation of sentence (para. 20), the issue of double jeopardy (paras. 21-24) and the issue of trial before a single
judge (paras. 42-49). The Prosecution objects that Kanyarukiga's submissions on these issues should be disregarded,
given that Kanyarukiga has not filed an appeal, and that these issues are not engaged in the present appeal. The Appeals
Chamber agrees and will not consider these submissions.
10 Prosecutor's Reply to "Memo ire de la Defense en reponse a l'appel du Procureur (Article II bis RPP)", 22 July 2008
("Reply").
11 Defence Appeal Motion Seeking Leave to Present Additional Evidence (Rule 115 of the Rules of Procedure and
Evidence), 18 July 2008; Defence Extremely Urgent Addendum to Defence Appeal Motion Seeking Leave to Present
Additional Evidence, 1 August 2008.
12 Decision on Request to Admit Additional Evidence of 18 July 2008, 1 September 2008; Decision on Request to
Admit Additional Evidence of 1 August 2008, I September 2008.
13 Request of the Republic of Rwanda for Permission to File an Amicus Curiae Brief Concerning the Prosecutor's
Appeal of the Denial the by [sic] Trial Chamber of the Request for Referral of the Case of Gaspard Kanyarukiga to
Rwanda Pursuant to Rule 11 bis of the Rules, II August 2008.
14 Decision on Request from the Republic of Rwanda for Permission to File an Amicus Curiae Brief; 1 September 2008.
See also Corrigendum, 3 September 2008.
15 Amicus Curiae Briefon Behalfofthe Government of Rwanda, 10 September 2008 ("Rwanda Amicus Brief').
16 Defence Response to Amicus Curiae Brief on behalf of the Govenunent of Rwanda, 15 September 2008 ("Response
to Amicus Brief'). The Appeals Chamber notes that Kanyarukiga appended to his response a HRW report from July
2008 entitled "Law and Reality: Progress in Judicial Reform in Rwanda" ("HRW Report"). The Appeals Chamber
notes that it previously declined to admit this report as additional evidence under Rule 115 of the Rules. See Decision
on Request to Admit Evidence of I August 2008, 1 September 2008. It will therefore not consider the HRW Report.
17 The Prosecutor v, Yussuf Munyakazi, Case No. ICTR-97-36-Rl1bis, Decision on the Prosecutor's Appeal against
Decision on Referral under Rule 11bis, 9 October 2008 ("Munyakazi Appeal Decision") para. 4, fn. 15, sources cited
therein.
18 Munyakazi Appeal Decision, para. 4, fn. 16, sources cited therein.
19 Munyakazi Appeal Decision, para. 4, fn. 17, sources cited therein.
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be accorded the rights set out in Article 20 of the Tribunal's Statute ("Statute,,).20
5.

The Trial Chamber has the discretion to decide whether to refer a case to a national

jurisdiction and the Appeals Chamber will only intervene if the Trial Chamber's decision was based
on a discernible error." As the Appeals Chamber has previously stated:
An appellant must show that the Trial Chamber misdirected itself either as to the principle to be
applied or as to the law which is relevant to the exercise of its discretion, gave weight to irrelevant
considerations, failed to give sufficient weight to relevant considerations, or made an error as to
the facts upon which it has exercised its discretion; or that its decision was so unreasonable and
plainly unjust that the Appeals Chamber is able to infer that the Trial Chamber must have failed to
exercise its discretion properly."

III. GROUND OF APPEAL 1: APPLICABLE PUNISHMENT
6.

In its Rule 11bis Decision, the Trial Chamber held that it was satisfied that the death penalty

would not be imposed on an accused transferred to Rwanda pursuant to Rule Ilbis of the Rules,
since Article 21 of the Transfer Law 23 excludes capital punishment in relation to referral cases"
and since the Abolition of the Death Penalty Law 25 abolishes the death penalty and replaces it with
either "life imprisonment" or "life imprisonment with special provisions'V"
7.

The Trial Chamber further noted Kanyarukiga's submission that, if convicted, he would in

fact be subject to Article 4 of the Abolition of Death Penalty Law, pursuant to which he could face
life imprisonment with special provisions, meaning life imprisonment in isolation. It also recalled
the submissions of the Prosecution and Rwanda contesting that punishment of life imprisonment
with special provisions is applicable under the Transfer Law. 27 The Trial Chamber held that the
relationship between the Abolition of Death Penalty Law and the Transfer Law was unclear, and
that it was not aware of any jurisprudence in Rwanda concerning the relationship between the two
laws." It therefore found that although the two laws could be interpreted to the effect that life
imprisonment with special provisions does not apply within the field of application of the Transfer
Law, there was a risk that Kanyarukiga, if transferred and convicted, might be subject to

Munyakazi Appeal Decision, para. 4, fn. 18, sources cited therein.
Munyakazi Appeal Decision, para. 5, fn. 19, sources cited therein.
22 Munyakazi Appeal Decision, para. 5 citing The Prosecutor v. Michel Bagaragaza, Case No. ICTR-05-86-ARllbis,
Decision on Rule Ilbis Appeal, 30 August 2006, para. 9.
20

21

23 Organic Law No. 11/2007 of 16 March 2007 Concerning Transfer of Cases to the Republic of Rwanda from the
International Criminal Tribunal for Rwanda and From Other States ("Transfer Law").
24 Rule Ilbis Decision, paras. 22, 25.
25 Organic Law No. 31/2007 of 25 July 2007 Relating to the Abolition of the Death Penalty ("Abolition of Death
Penalty Law").
26 Rule I Ibis Decision, para. 25, fn.41.
27 Rule Ilbis Decision, para. 94.
28 Rule II bis Decision, para. 96.
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imprisonment in isolation."
8.

The Prosecution submits that the Trial Chamber erred in relying on the Abolition of Death

Penalty Law, when the law applicable to Kanyarukiga is the Transfer Law?O It contends that the
two sets of laws set out separate and independent legal regimes, and that the Transfer Law, as the
lex specialis, is the only law applicable to such cases." The Prosecution further argues that the Trial

Chamber erred in the exercise of its discretion when, having found that it is not the competent
authority to decide in any binding way on the application of Rwandan law and that the legal
position regarding the application of solitary confinement to the accused is unclear, it failed to
conclude that Rwandan courts would interpret Rwandan law in accordance with the fair trial rights
of the accused.f
9.

Kanyarukiga responds that the Transfer Law is linked to the Abolition of Death Penalty

Law, and that it is the latter law which sets the maximum sentence that can be imposed instead of
the death penalty, which is either life imprisonment or life imprisonment with special provisions.
He submits that the courts in Rwanda could therefore resort to either option were he to be sentenced
to life imprisonment.v' He contends that the Trial Chamber correctly found that it is unclear which
Rwandan law would be applied, and argues that in such a situation the Trial Chamber was correct to
deny the request for transfer."
10.

In its Amicus Brief, Rwanda submits that because there was no provision for the death

penalty in the Transfer Law, life imprisonment with special provisions was not incorporated into the
Transfer Law by virtue of Article 3 of the Abolition of Death Penalty Law. 35 Rwanda therefore
submits that the sentence of life imprisonment with no special provisions is the maximum possible
punishment for transfer cases." Rwanda also draws attention to the recent Rwandan Supreme Court
decision on the constitutionality of the punishment of solitary confinement, although it notes that
the Supreme Court declined to consider the constitutionality of Article 4 paragraph 2 of the
Abolition of Death Penalty Law, which provides for the penalty of solitary confinement, until such
time as legislation which governs the execution of this provision is enacted into law." Rwanda

Rule 11bis Decision, para. 96.
Notice of Appeal, para. 2; Appeal Brief, paras. 13-24.
31 Notice of Appeal, para. 2; Appeal Brief, paras. 13-24.
32 Notice of Appeal, para. 3; Appeal Brief, paras. 25-32.
33 Response, paras. 16, 17.
34 Response, paras. 24-26.
35 Rwanda Amicus Brief, para. 6.
36 Rwanda Amicus Brief, para. 5.
37 Rwanda Amicus Brief, paras. S, 9. Tubarimo Aloys v. The Government, Case. No. RSIINCONST/pen. 0002/0S/CS, 29
August 2008 ("Tubarimo Aloys Decision"). The English translation of the. decision is attached to Rwanda's Amicus
29

30
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further indicates that it has now submitted a formal request to Parliament pursuant to Article 96 of
the Rwandan Constitution for an authentic interpretation of the sentencing provisions of the
Transfer Law, which interpretation would be binding on Rwandan courts."
II.

Kanyarukiga responds that despite Rwanda's assurances, there has thus far been no legal

confirmation that life imprisonment in isolation would not be a punishment applicable to transfer
cases, and that the ambiguity about which legal regime applies remains.V He submits further that
the recent Supreme Court case and the letter from the Minister of Internal Security indicate that
Rwanda has no intention of abolishing solitary confinement as a penalty.40
12.

In Munyakazi, the Appeals Chamber already ruled that it is unclear how these two laws will

be interpreted by the Rwandan COurtS,41 which could construe them as either holding that
imprisonment with special provisions is applicable to transfer cases, or that life imprisonment
without special provisions is the maximum punishment.f There are no reasons to depart from these
findings. Indeed, it would be plausible to construe the Transfer Law, which states in Article 25 that
its provisions shall prevail in the event of inconsistencies with any other relevant legislation, as the
lex specialis for transfer cases, and thus as prevailing over the more general Abolition of Death
Penalty Law. 43 Moreover, as the Abolition of Death Penalty Law sets out the laws that it affects,

and does not mention the Transfer Law, a plausible interpretation would be that it does not repeal
any provision of the Transfer Law. This interpretation would mean that the maximum punishment
that could be imposed by a Rwandan court in a transfer case would be life imprisonment. 44
13.

On the other hand, the Abolition of Death Penalty Law was adopted after the Transfer Law,

and could be viewed as lex posterior.r' The Abolition of Death Penalty Law therefore could be
construed as prevailing over the Transfer Law and thus as allowing the possibility of imposing life

Brief as Annex 1. The Supreme Court held that the imposition of periods of solitary confinement is not per se unlawful,
but must be implemented in accordance with international standards and proper safeguards. Legislation governing the
implements of solitary confinement has not yet entered into force. The Supreme Court therefore held that it could not
repeal Article 4 paragraph 2 "before the law governing the execution of this sentence [of solitary confinement] comes
into force, which will make it clear, whether solitary confinement contravenes the Constitution". See para. 36 of the
English translation of the Tubarimo Aloys Decision. Rwanda indicates that such legislation is in the process of being
enacted, as confirmed in a letter from the Minister ofInternal Security, attached to Rwanda's Amicus Brief. See Rwanda
Amicus Brief, para. 9 and Annex 2.
38 Rwanda Amicus Brief, para. 7. Rwanda indicates that it is in a position to have this request tabled at the next sitting of
Parliament which will commence at the end of September 2008, should this course of action be required.
39 Response to Amicus Brief, paras. 13,30.
40 Response, paras. 26, 27.
41 Munyakazi Appeal Decision, para. 16.
42 Munyakazi Appeal Decision, para. 19.
43 Munyakazi Appeal Decision, para. 16.
44 Munyakazi Appeal Decision, para. 16.
45 Munyakazi Appeal Decision, para. 17.
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imprisonment in isolation in transfer cases." In addition, although the Abolition of Death Penalty
Law does not explicitly mention the Transfer Law, it provides in Article 9 that "all legal provisions
contrary to this Organic Law are hereby repealed", which could be interpreted as including those
provisions in the Transfer Law that are inconsistent with it.47 Finally, it would be possible to
consider that the laws are not in fact inconsistent, and the Abolition of Death Penalty Law could be
construed as providing elaboration of the sentencing regime established in the Transfer Law. 48
14.

Thus far, no authoritative interpretation of the relationship between these two laws exists."

Rwanda. indicated that it has now sought an authentic interpretation of the Transfer Law from
Parliament. However, as such an interpretation has not been issued yet, the Appeals Chamber
cannot take this into consideration in assessing whether the Trial Chamber erred in its conclusion
about the interpretation of these laws.i"

15.

The Appeals Chamber further recognizes that the punishment of solitary confinement may

constitute a violation of international standards if not applied as an exceptional measure which is
necessary, proportionate, restricted in time and includes minimum safeguards." However, it
observes that there was no information before the Trial Chamber that Rwandan law provides for
such safeguards.52
16.

Since there is genuine ambiguity about which punishment provision would apply to transfer

cases,53 and since, therefore, the possibility exists that Rwandan courts might hold that a penalty of
life imprisonment in isolation would apply to such cases, pursuant to the Abolition of Death Penalty
Law,54 the Appeals Chamber finds no error in the Trial Chamber's conclusion that the current
penalty structure in Rwanda is not adequate for the purposes of transfer under Rule I Ibis of the
Munyakazi Appeal Decision, para. 17.
Munyakazi Appeal Decision, para. 17.
48 Munyakazi Appeal Decision, para. 17.
49 Munyakazi Appeal Decision, para. 18.
50 Munyakazi Appeal Decision, para. 18.
51 See Ramirez Sanchez v. France, European Court of Human Rights, Grand Chamber (GC), App. No. 59450/00,
Judgement,4 July 2006, paras. 121, 136, 145; Inter-American Court of Human Rights: Case ofCastillo Petruzzi et al. v.
Peru, Judgement (Merits, Reparations and Costs), 30 May 1999, Series C, No. 52, paras. 194-199; Case of Miguel
Castro-Castro Prison v. Peru, Judgement, 25 November 2006, Series C, No. 160, para. 315; Case of Garcia Asto and
Ramirez Rojas, Judgement, November 25 2005, Series C, No. 137, para. 221; Case of Raxaco Reyes, Judgement, 15
September 2005, Series C, No. 133, para. 95; Case ofFermin Ramirez, Judgement of 20 June 2005, Series C, No. 126,
para. 118. Concluding Observations of the Human Rights Committee: Denmark, 31 October 2000, UN Doc.
CCPRlC0I70IDNK; UN Committee against Torture (CAT), Conclusions and Recommendations of the Committee
against Torture: Japan, 3 August 2007, UN Doc. CAT/ClJPN/COIl, para. 18. The Trial Chamber noted in the Rule
llbis Decision that "it is common ground that prolonged solitary confinement may constitute a violation of Article 7 of
the ICCPR and other instruments prohibiting torture and inhuman and degrading treatment or punishment". The Trial
Chamber further found that the parties did not address this issue. See Rule llbis Decision, para. 95 and fn. 130.
52 See Tubarimo Aloys Decision, supra fn. 37.
53 Munyakazi Appeal Decision, para. 20.
46

47
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B. Availability and Protection of Witnesses

1. Witnesses within Rwanda
23.

The Trial Chamber held that the submissions before it did not demonstrate that Rwandan

judicial officials would disregard witness protection orders, nor that the Rwandan witness
protection service would be unable to provide adequate protection due to lack of resources/"
Although it noted that submissions showed that there have been instances of harassment of
witnesses, it did not find that witnesses would, in general, face risks by testifying in referral
proceedings." The Trial Chamber observed that the fact that the witness protection service is
administered by the.Office of the Prosecutor General and that threats of harassment are reported to
the police does not necessarily render that service inadequate, but expressed concern that this may
reduce the willingness of some potential defence witnesses to avail themselves of its services or to
testify.i" It also held that it could not exclude that some potential defence witnesses in Rwanda may
refrain from testifying because of fear of being accused of harbouring "genocidal ideology't."
Considering the totality of these factors, the Trial Chamber found that Kanyarukiga may face
problems in obtaining witnesses residing in Rwanda because they will be afraid to testify, and that
this may affect the fairness of the trial. 67
24.

The Prosecution contends that the Trial Chamber's conclusion that the Defence would

experience difficulties in securing witnesses on behalf of Kanyarukiga due to their fear of
harassment, arrest and detention was speculative, vague and not substantiated by evidence." The
Prosecution also submits that the considerable acquittal rate noted by the Trial Chamber would
suggest that defence witnesses have testified without difficulties. 69 The Prosecution further submits
that the Trial Chamber erred with respect to its conclusions relating to the inadequacies of

CD,

'::;~W'

Rwanda's witness protection program." Kanyarukiga responds that the Trial Chamber correctly
relied upon the information provided by the amici curiae, which demonstrated that he would face
problems in calling witnesses to testify on his behalf."
25.

In its Amicus Brief, Rwanda submits that the Trial Chamber failed to consider the

Rule 1Ibis Decision, paras. 66, 67.
Rule 1Ibis Decision, para. 69.
65 Rule 1Ibis Decision, para. 70..
66 Rule 1Ibis Decision, para. 72.
67 Rule 1 Ibis Decision, para. 73.
68 Notice of Appeal, paras. 8, 12; Appeal Brief, paras. 47, 48.
69 Appeal Brief, para. 49.
70 Notice of Appeal, paras. 10, 11; Appeal Brief, paras. 44, 45.
71 Response, paras. 33-35.
63
64
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substantial steps that it has undertaken to ensure the hearing of witnesses and the presentation of
evidence, including measures to ensure witness protection and safety. It submits that these measures
and mechanisms have proven effective in practice with ICTR cases in which Rwanda has assisted
the Tribunal, and in trials before the Rwandan courts. 72 Kanyarukiga responds by citing instances in
which witnesses have been harassed upon their return to Rwanda or forced to flee Rwanda after
testifying before the Tribunal. 73
26.

The Appeals Chamber considers that there was sufficient information before the Trial

Chamber of harassment of witnesses testifying in Rwanda, and that witnesses who have given
evidence before the Tribunal experienced threats, torture, arrests and detentions, and, in some
instances, were killed. 74 There was also information before the Trial Chamber of persons who
refused, out of fear, to testify in defence of people they knew to be innocent. 75 The Trial Chamber
further noted that some defence witnesses feared that, if they testified, they would be indicted to
face trial before the Gacaca courts, or accused of adhering to "genocidal ideology"." The Appeals
Chamber observes that the information available to the Trial Chamber demonstrates that regardless
of whether their fears are well-founded, witnesses in Rwanda may be unwilling to testify for the
Defence as a result of the fear that they may face serious consequences, including threats,
harassment, torture, arrest, or even murder." It therefore finds that the Trial Chamber did not err in
concluding that Kanyarukiga might face problems in obtaining witnesses residing in Rwanda
because they would be afraid to testify.
27.

The Appeals Chamber agrees with the Trial Chamber's conclusion that the fact that the

Rwandan witness protection service is administered by the Office of the Prosecutor General and
that threats of harassment are reported to the police does not necessarily render it inadequate."
However, it finds that, based on the information before it/9 the Trial Chamber did not err in finding
that witnesses would be afraid to avail themselves of its services for these reasons.

Rwanda Amicus Brief, para. 10.
Response to Amicus Brief, paras. 34, 35. In para. 33 of his Response to the Amicus Brief, Kanyarukiga also refers to
statements from the HRW Report, which the Appeals Chamber has found to be inadmissible in these proceedings. See
Decision on Request to Admit Evidence of 1 August 2008, 1 September 2008.
74 Brief of Human Rights Watch as Amicus Curiae in Opposition to Rule 11 bis Transfer, 27 February 2008 ("HRW
Amicus Brief'), paras. 89-102; Brief of Amicus Curiae, International Criminal Defence Attorneys Association (ICDAA)
Concerning the Request for Referral of the Accused Gaspard Kanyarukiga to Rwanda pursuant to Rule llbis of the
Rules ofProcedure and Evidence ("ICDAA Amicus Brief'), paras. 87, 89. See also Munyakazi Appeal Decision, para.
37.
75 HRW Amicus Brief, para. 37.
76 Rule 1Ibis Decision, para. 72, referring to HRW Amicus Brief, paras. 30-40.
77 See also Munyakazi Appeal Decision, para. 37.
78 See also Munyakazi Appeal Decision, para. 38.
79 ICDAAAmicus Brief, para. 85; HRW Amicus Brief, para. 87.
72

73
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2. Witnesses outside Rwanda
28.

The Trial Chamber noted the provisions of Article 14 ofthe Transfer Law, and took note of

Rwanda's statement that the provisions on safe conduct of witnesses would be observed in all
proceedings involving transfer cases/" However, it held that it was persuaded by the submissions of
the Defence, HRW and ICDAA that many Rwandans in the diaspora will be afraid to testify in
Rwanda.8! It held that as most of Kanyarukiga's witnesses reside outside Rwanda, it would
undermine the fairness of the trial if Kanyarukiga would be unable to call a sufficient number of
witnesses to present an effective defence.Y The Trial Chamber was also concerned that there was
no evidence of steps taken by Rwanda to secure the attendance or evidence of witnesses from
abroad, such as concluding conventions on mutual assistance." It found that in any event, the
availability of video-link facilities was not a completely satisfactory solution to obtaining the
testimony of witnesses residing outside Rwanda and raised concerns with respect to the principle of
equality of arms. 84 The Trial Chamber therefore concluded that it was not satisfied that
Kanyarukiga would be able to call witnesses residing outside Rwanda to the extent and in a manner
which would ensure a fair trial ifhis case were transferred to Rwanda.f
29.

The Prosecution submits that the Trial Chamber erred in accepting that witnesses residing

outside Rwanda will be afraid to testify in Rwanda. It also claims that the Trial Chamber's
conclusion that most of Kanyarukiga's witnesses would come from outside Rwanda and that they
would be unwilling on reasonable grounds to come to Rwanda to testify is unsubstantiated."
Additionally, it submits that the Trial Chamber failed to give sufficient consideration to Rwanda's
legal framework, and argues that it erred by placing undue emphasis on whether Rwanda has
powers to enforce mutual cooperation.V Kanyarukiga responds that the Trial Chamber correctly
relied upon the information provided by the amici curiae, which demonstrated that he would face
problems in calling witnesses to testify on his behalf. 88 Kanyarukiga also submits that the vast
majority of his witnesses expressed fear of going to Rwanda to testify. 89
30.

In its Amicus Brief, Rwanda submits that the Trial Chamber failed to consider the

Rule I Ibis Decision, paras. 74, 75.
Rule Ilbis Decision, para. 75.
82 Rule Ilbis Decision, para. 76.
83 Rule II bis Decision, para. 77.
84 Rule I Ibis Decision, paras. 78-80.
85 Rule II bis Decision, para. 81.
86 Notice of Appeal, para. 18; Appeal Brief, para. 33; Reply, para. 12.
87 Appeal Brief, paras. 34, 35.
88 Response, paras. 33-35.
80
81
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substantial steps that have been undertaken by Rwanda to ensure the hearing of witnesses, the
presentation of evidence as well as the success of its national witness programme in securing and
protecting witnesses for trials before the Tribunal." It also draws attention to the steps Rwanda has
taken to ensure that witnesses can be compelled to testify, including its mutual assistance
arrangements." Rwanda further points to the availability of video-link testimony as well as witness
protection measures for witnesses testifying in Rwanda"
31.

The Appeals Chamber finds that the Trial Chamber did not err in accepting Kanyarukiga's

assertion that most of his witnesses reside outside Rwanda, as this is usual for cases before the
Tribunal,93 and is supported by information from HRW. 94 The Appeals Chamber also finds that
there was sufficient information before the Trial Chamber that, despite the protections available
under Rwandan law, many witnesses residing outside Rwanda would be afraid to testify in
":~~"

qJ)

Rwanda." It therefore finds that the Trial Chamber did not err in concluding, based on the
information before it, that despite the protections available in Rwandan law, it was not satisfied that
Kanyarukiga would be able to call witnesses residing outside Rwanda to the extent and in a manner
which would ensure a fair trial if the case were transferred to Rwanda.
32.

With respect to Rwanda's ability to compel witnesses to testify, the Appeals Chamber

recalls its finding in Munyakazi that Rwanda has several mutual assistance agreements with states
in the region and elsewhere in Africa, and that agreements have been negotiated with other states as
part of Rwanda's cooperation with the Tribunal and in the conduct of its domestic trials." It
therefore finds that the Trial Chamber erred in holding that Rwanda had not taken any steps to

•

89 However, this assertion is based on affidavits of investigators, which the Appeals Chamber declared inadmissible in
these proceedings. See Decision on Request to Admit Additional Evidence of 18 July 2008, I September 2008.
90 Rwanda Amicus Brief, para. 10, referring to the amicus curiae brief it submitted in The Prosecutor v. Yussuf
Munyakazi. The Prosecutor v. Yussuf Munyakazi, Case No. ICTR-97-36-RII bis, Amicus Curiae Brief on Behalf of the
Government of Rwanda, 28 July 2008 ("Rwanda Amicus Brief (Munyakazi)").
91 Rwanda Amicus Brief, para. I 0, referring to Rwanda Amicus Brief (Munyakazi), paras. 22,23.
92 Rwanda Amicus Brief, para. 10.
93 Munyakazi Appeal Decision, para. 40.
94 See HRW Amicus Brief, para. 38.
95 See HRW Amicus Brief, para. 10, indicating that in interviews with two dozen Rwandans living abroad, no one was
willing to travel to Rwanda to testify for the defence. See also the statement by the Rwandan Minister of Justice
regarding immunity for witnesses granted pursuant to Article 14 of the Transfer Law, cited in the HRW Amicus Brief at
para. 39, and quoted by the Trial Chamber in fn. 107 of the Rule Ilbis Decision. The Appeals Chamber finds that this
statement, which according to HRW, was widely circulated in the diaspora, may contribute to the unwillingness of
witnesses residing outside of Rwanda to return to Rwanda to testify. See also Munyakazi Appeal Decision, para. 40.
96 Munyakazi Appeal Decision, para. 41. See Rwanda Amicus Brief, para. 10, referring to Rwanda Amicus Brief
(Munyakazi), para. 23. Rwanda is a party to the agreement of Mutual Legal Assistance in Criminal Matters of the East
Africa Police Chiefs Organisation with many states in the region and elsewhere including Kenya, Uganda, Tanzania,
Burundi, Djibouti, Eritrea, Seychelles and Sudan, and has a Mutual Legal Assistance Protocol with states under the
Convention Establishing the Economic Community of the Great Lakes Couritries (CEPGL). Rwanda has also
negotiated an extradition Memorandum of Understanding with the United Kingdom, and it is cooperating with many
justice systems including those of New Zealand, Finland, Denmark and Germany.
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conclude conventions on mutual assistance in criminal matters that would make it difficult to secure
the attendance of witnesses. Further, the Appeals Chamber reiterates that United Nations Security
Council Resolution 1503, calling on all states to assist national jurisdictions where cases have been
referred, provides a clear basis for requesting and obtaining cooperation." The Trial Chamber took
note of the Resolution, but concluded that it was not convinced that it would be in itself sufficient to
ensure the availability of Defence witnesses." Given the finding made above as to the likely
difficulty that Kanyarukiga would face in bringing witnesses outside Rwanda to testify in view of
the genuine fear they harbour, the Appeals Chamber agrees with the Trial Chamber.
33.

The Appeals Chamber considers that Rwanda has established that video-link facilities are

available, and that video-link testimony would likely be authorized in cases where witnesses
residing outside Rwanda genuinely fear to testify in person. However, the Appeals Chamber is of
the opinion that the Trial Chamber did not err in finding that the availability of video-link facilities
is not a completely satisfactory solution with respect to the testimony of witnesses residing outside
Rwanda, given that it is preferable to hear direct witness testimony," and that it would be a
violation of the principle of the equality of arms if the majority of Defence witnesses would testify
by video-link while the majority of Prosecution witnesses would testify in person.i'"
34.

The Appeals Chamber finds that while the Trial Chamber erred in holding that Rwanda had

not taken any steps to conclude conventions on mutual assistance in criminal matters, the totality of
circumstances indicate that the Trial Chamber was correct in concluding that Kanyarukiga would
still face significant difficulties in securing the attendance of witnesses who reside outside Rwanda
to the extent and in a manner which would jeopardize his right to a fair trial.
3. Conclusion
35.

The Appeals Chamber therefore finds that, in light of the above, the Trial Chamber did not

err in holding, based on the information before it, that if the' case were to be transferred to Rwanda,
Kanyarukiga might face difficulties in obtaining witnesses residing within Rwanda because they
would be afraid to testify, and that he would not be able to call witnesses residing outside Rwanda,

97 Munyakazi Appeal Decision, para. 41. Security Council Resolution 1503 states at paragraph 1 that the Security
Council "[c ]alls on the international community to assist national jurisdictions, as part of the completion strategy, in
improving their capacity to prosecute cases transferred from the ICTY and the ICTR [...]", S/RESIl503 (2003). See
Stankovic Appeal Decision, para. 26, where the Appeals Chamber approved of the Trial Chamber's consideration of
Security Council Resolution 1503 and interpreted this paragraph of the resolution as implicitly including cooperation
with respect to witnesses.
98 Rule 1 Ibis Decision, fn. 109.
99 See also Munyakazi Appeal Decision, para. 42.
100 Rule llbis Decision, paras. 79, 80. See also Munyakazi Appeal Decision, para. 42.
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to the extent and in a manner that would ensure a fair trial. The Appeals Chamber therefore
dismisses this sub-ground of appeal.

C. Monitoring
36.

The Prosecution and Rwanda submit that the Trial Chamber erred in failing to give

sufficient weight to the monitoring of proceedings in Rwanda by the African Commission on
Human and People's Rights ("African Commission") and the remedy of revocation, which they
argue sufficiently protect Kanyarukiga's right to a fair trial.l'" Kanyarukiga does not address this
submission.
37.

The Trial Chamber considered the monitoring provisions under Rule Ilbis(D)(iv) of the

Rules, and took note of the fact that the Prosecution had approached the African Commission,
which has undertaken to monitor the proceedings in referral cases, and found that it had no reason
to doubt that the African Commission had the necessary qualifications to monitor trials. 102 It found
that the suggested monitoring system was satisfactory and took it into account in its deliberations to
dismiss several of the objections against transfer.l'" Nonetheless, it held that monitoring would not
solve the problems relating to the availability and protection of witnesses.l'" Further, the Trial
Chamber considered the remedy of revocation under Rule Ilbis(F) of the Rules and noted that
Article 20 of the Transfer Law obliges Rwanda to promptly surrender an accused to the ICTR if a
referral order is revoked. 105
38.

The Appeals Chamber finds that the Trial Chamber considered and gave sufficient weight to

the information concerning the proposed monitoring system and the remedy of revocation. It further
agrees that, while the African Commission indeed has the necessary qualifications to monitor
trials,106 these procedures and remedies would not necessarily solve the current problems related to
the availability and protection of witnesses. Furthermore, the Appeals Chamber notes that both the
decision to send monitors and the right to request a Trial Chamber to consider revocation lie within
the sole discretion of the Prosecution.l'" Therefore, the Accused would not be able himself to
trigger the operation of these "remedies". The Appeals Chamber thus finds no error in the Trial
Chamber's conclusion in this regard.

101 Notice

ofAppeal, paras. 20, 21; Appeal Brief, paras. 65-69; Rwanda Amicus Brief, para. II.
I Ibis Decision, para. 100.
103 Rule 1Ibis Decision, para. 103.
104 Rule llbis Decision, para. 103.
105 Rule Ilbis Decision, para. 102.
106 Munyakazi Appeal Decision, para. 30.
107 Rule Ilbis (D) (iv) and (F) of the Rules.
102 Rule
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39.

The Appeals Chamber therefore dismisses this sub-ground of appeal.

v.

DISPOSITION

For the foregoing reasons, the Appeals Chamber,

DISMISSES the Appeal; and
UPHOLDS the Trial Chamber's decision to deny the referral of the case to Rwanda.

Done in English and French, the English text being authoritative.
Done this 30th day of October 2008,
at The Hague, The Netherlands.
Judge Fausto Pocar
Presiding
[Seal of the International Tribunal]
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1.

The Appeals Chamber ofthe International Criminal Tribunal for the Prosecution of Persons

Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Territory of Neighbouring States Between 1 January and 31
December 1994 ("Appeals Chamber" and "Tribunal", respectively) is seised of an appeal filed by
Mr. Jean Uwinkindi 1 against the 28 June 2011 decision of the Referral Chamber designated under
Rule 1Ibis ("Referral Chamber'ij.'

I. BACKGROUND
2.

According to the Indictment, Mr. Uwinkindi was a pastor of the Kayenzi Pentecostal Church

located in Nyamata Sector, Kanzenze Commune, Kigali-Rural Prefecture, and the "President of a
self-styled 'Security Committee" at the church.' He is charged before the Tribunal with genocide
and extermination as a crime against humanity, principally related to alleged attacks at his church,
area roadblocks, Rwankeri Cellule, Kayenzi hill, the Cyugaro swamps, and the Kanzenze
communal offices,"

3.

On 28 June 2011, the Referral Chamber ordered that Mr. Uwinkindi's case be referred to the

authorities of the Republic of Rwanda for trial before the High Court of Rwanda ("High Court,,).5
On 13 July 2011, Mr. Uwinkindi filed his Notice of Appeal. On 14 July 2011, the Pre-Appeal Judge
granted Mr. Uwinkindi an extension of time to file his appeal brief within 15 days of the filing of
the Kinyarwanda translation of the Impugned Decision. 6 In addition, considering the length of the
Impugned Decision and the complexity of the issues on appeal, the Pre-Appeal Judge authorized
Mr. Uwinkindi and the Prosecution to exceed the word limits for the Appeal Brief and Response
Brief, respectively, by 6,000 words.'
4.

Mr. Uwinkindi filed his Appeal Brief on 8 September 2011. On 15 September 2011, the Pre

Appeal Judge granted the Prosecution a lO-day extension of time to respond.f The Prosecution filed
Defence Notice ofAppeal Against the Decision on the Prosecutor's Request for Referral to the Republic of Rwanda,
13 July 2011 ("Notice of Appeal"); Defence Appeal Brief Against the Decision on the Prosecutor's Request for
Referral to the Republic of Rwanda, 8 September 2011 ("Appeal Brief').
2 The Prosecutor v. Jean Uwinkindi, Case No. ICTR-2001-75-Rllbis, Decision on Prosecutor's Request for Referral to .
the Republic of Rwanda, 28 June 2011 ("Impugned Decision").
3 The Prosecutor v. Jean Uwinkindi, Case No. ICTR-2001-75-I, Amended Indictment, 23 November 2010
("Indictment"), para. 3.
4 Indictment, p. 1, paras. 7-17.
5 Impugned Decision, p. 57 (disposition).
6 Decision on Request for Translation and Extension of Time, 14 July 2011, para. 6.
7 Decision on Request for Extension of Word Limit, 5 September 2011, pp. 1,2.
8 Decision on the Prosecution's Request for an Extension of Time to File Its Response Brief, 15 September 2011, pp. 1,
2.
1
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its Response Brief on 28 September 2011.9 Mr. Uwinkindi filed his Reply Brief on 4 October
2011.10

II. PRELIMINARY MATTERS
A. Motion to Expunge
5.

In the Impugned Decision, the Referral Chamber requested the Government of Rwanda to

report to the President of the Tribunal, within 60 days of the decision, on "the progress of the study
commissioned by the Rwandan Minister of Justice regarding Article 13 of the Rwandan
Constitution and any consequential action, including amendment thereto, contemplated by
Rwanda."l1 Article 13 relates to the criminalization in Rwanda of "revisionism, negationism and
trivialization of genocide.t'" On 22 August 2011, the Prosecutor General of Rwanda filed his report
with the President of the Tribunal. 13
6.

On 25 August 2011, Mr. Uwinkindi filed a motion seeking to expunge portions of the

Report that, in his view, exceeded the scope of the Referral Chamber's request for information
related to Article 13 of the Rwandan Constitution." In particular, Mr. Uwinkindi objects to portions
of the Report relating, inter alia, to: proposed legislation regarding foreign judges participating in
domestic trials; the African Union's endorsement of Rwanda as an appropriate venue for the
prosecution of the former President of Chad, Hissene Habre; and the extradition of a Rwandan
national from Norway for trial in Rwanda." Mr. Uwinkindi requests leave to respond to
information in the Report relating to actions taken with respect to Article 13 of the Rwandan
Constitution." The Prosecution opposes the Motion to Expunge.l"
7.

The Appeals Chamber recalls that an appeal from a decision rendered under Rule 11bis of

the Rules of Procedure and Evidence of the Tribunal ("Rules") "shall be heard expeditiously on the

Prosecutor's Response Brief, 28 September 2011 ("Response Brief').
Defence Reply to the Prosecutor's Response Brief to the Defence Appeal Brief Against the Decision on the
Prosecutor's Request for Referral to the Republic of Rwanda, 4 October 2011 ("Reply Brief').
II Impugned Decision, p. 59 (disposition).
12 Impugned Decision, para. 95, citing Article 13 ofthe Rwandan Constitution.
13 Jean Uwinkindi v. The Prosecutor, Case No. ICTR-01-75-Rllbis, Letter dated 19 August 2011 from Mr. Martin
Ngoga, Prosecutor General of the Republic of Rwanda, to Hon. Khalida Rachid Khan, President of the Tribunal,
22 August 2011 ("Report").
14 Defence Extremely Urgent Motion to Expunge from the Record Submissions by the Government of Rwanda Made
Beyond the Scope of the Referral Chamber's Request, 25 August 2011 ("Motion to Expunge").
15 Motion to Expunge, paras. 8-11,15.
16 Motion to Expunge, paras. 13-15.
17 Prosecutor's Opposition to Defence Extremely Urgent Motion to Expunge from the Record Submissions by the
Government of Rwanda Allegedly Made Beyond the Scope of the Referral Chamber's Request, 26 August 2011,
paras. 5-12. Mr. Uwinkindi did not file a reply.
9
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basis of the original record of the Trial Chamber.'?" The Appeals Chamber notes that the Report
was filed after the issuance of the Impugned Decision. Thus, it was neither part of the Referral
Chamber's original record, nor was it considered by the Referral Chamber in reaching the
Impugned Decision. In addition, neither party has sought to admit the Report as additional evidence
pursuant to Rule 115 of the Rules. The Appeals Chamber, therefore, will not consider it in
determining the appeal." As a result, there is no need to expunge any part of the Report from the
case file or to allow Mr. Uwinkindi to respond to it.2o
8.

For the foregoing reasons, Mr. Uwinkindi's Motion to Expunge is denied.

B. Motion for Hearing
9.

On 16 September 2011, Mr. Uwinkindi requested the Appeals Chamber to allow oral

submissions in this appeal. 21 He notes that the parties jointly agreed that an oral hearing would have
been beneficial in the first instance, but that "[t]he issue was simply ignored" by the Referral
Chamber.r' According to Mr. Uwinkindi, oral argument is warranted given the extensive record, the
complexity of the appeal, and the historic nature of the referral. 23 The Prosecution does not oppose
the request to the extent that the Appeals Chamber may deem oral submissions useful for the
consideration of this appeal. 24
10.

Rule l17(A) of the Rules provides that an appeal of a decision taken under Rule 11his of the

Rules "may be determined entirely on the basis of written briefs.,,25 The Appeals Chamber recalls
that the word limits for the parties' briefs have been extended to account for the complexity of the
appeal." The Appeals Chamber is satisfied that the written briefs and the original record before the
Referral Chamber form an adequate basis for the consideration of this appeal.

Rule 117(A) of the Rules (emphasis added).
See Prosecutor v. Radovan Stankovi}, Case No. IT-96-23/2-ARllbis.l, Decision on Rule llbis Referral,
I September 2005 ("Stankovi) Appeal Decision"), para. 37; Prosecutor v. Gojko Jankovi}, Case No. IT-96-23/2
ARII bis.2, Decision on Rule II bis Referral, 15 November 2005 ("Jankovi) Appeal Decision"), para. 73; Prosecutor v.
Pasko Ljubici}, Case No. IT-00-41-ARllbis.!, Decision on Appeal Against Decision on Referral Under Rule I Ibis, 4
July 2006, para. 26. See also Karemera et al. v. The Prosecutor, Case No. ICTR 98-44-AR73.16, Decision on Appeal
Concerning the Severance of Matthieu Ngirumpatse, 19 June 2009, para. 23.
20 Cf Jean-Baptiste Gatete v. The Prosecutor, Case No. ICTR-00-61-A, Decision on Motion to Expunge Documents
from the Appeal Case File, 19 August 2011, paras. 5, 6.
21 Defence Request for an Oral Hearing, 16 September 20 II ("Motion for Hearing"), para. 1I.
22 Motion for Hearing, para 7.
23 Motion for Hearing, paras. 8-10.
24 Prosecutor's Response to the "Defence Request tor an Oral Hearing", 23 September 2011, para. 4. Mr. Uwinkindi did
not file a reply.
25 See also Practice Direction on Procedure for the Filing of Written Submissions in Appeal Proceedings Before the
Tribunal, 8 December 2006 ("Practice Direction on the Filing of Written Submissions"), paras. 4-7.
26 See supra para. 3; infra para. 16.
18
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11.

For the foregoing reasons, Mr. Uwinkindi's Motion for Hearing is denied.

c.
12.

Request to Exceed Word Limit of Reply Brief and Prosecution's Motion to Strike

In his Reply Brief, Mr. Uwinkindi sought leave to exceed the word limit of his Reply Brief

to the present length of 5,420 words." In support of his request, Mr. Uwinkindi referred to the
length of the Impugned Decision, the complexity of the appeal, and the Pre-Appeal Judge's prior
extension of the word limits for the parties' Appeal and Response Briefs." In the alternative, he
requested leave to withdraw his Reply Brief and re-file it in compliance with the 3,000 word limit.29
13.

The Prosecution requested the Appeals Chamber to strike the Reply Brief because it was

filed out of time without a showing of good cause, and because Mr. Uwinkindi failed to request an
extension of the word limit prior to filing his brief'" The Prosecution submits that "Mr.
Uwinkindi's lax approach towards the governing Practice Directions should not be tolerated.Y"
14.

In response, Mr. Uwinkindi requests that the Motion to Strike be denied in its entirety.f He

acknowledges that his Reply Briefwas filed out of time, but notes that it was late by only two hours
and nine minutes, and that this delay did not impact the overall consideration of this appeal." Mr.
Uwinkindi recalls the complexity of the issues on appeal, the prior extension of word limits by the
Pre-Appeal Judge, and the limited period of time in which he had to file his Reply Brief.34 Mr.
Uwinkindi submits that he intended to file his Reply Brief on time and that "figt was only at the
very last minute the Defence team realised it would need an extremely limited amount of extra time
to complete the task before it.,,35 He further notes that on the day of the filing, communication
between members of his Defence team was difficult, in part because team members were located in
various cities." Mr. Uwinkindi asserts that the Prosecution's proposed remedy for the minimal
delay is "disproportionate and draconian.,,37 With respect to the extension of word limits, Mr.
Uwinkindi submits that, given the short deadline for filing a reply, it was impractical to request the
27 Reply

Brief, paras. I-5. The Appeals Chamber observes that in his request, Mr. Uwinkindi refers to his Reply Brief as
comprising 5,420 words, while the final word count at the end of the Reply Brief indicates that it contains only 5,365
words. See Reply Brief, p. 17.
28 Reply Brief, paras. 3-5.
29 Reply Brief, para. 6.
30 Prosecutor's Motion to Strike Reply Brief, 4 October 201 I ("Motion to Strike"), paras. 1-7. See also Prosecutor's
Reply to Defence Response to the Prosecutor's Motion to Strike Reply Brief, 7 October 201 I ("Reply: Motion to
Strike"), paras. 1-9.
31 Motion to Strike, para. 6. See also Reply: Motion to Strike, paras. 7, 8.
32 Response to the Prosecutor's Motion to Strike Reply Brief, 6 October 201 I ("Response: Motion to Strike"), para. 18.
33 Response: Motion to Strike, paras. 6, 12-13.
34 Response: Motion to Strike, paras. 9, I I.
35 Response: Motion to Strike, para. I I.
36 Response: Motion to Strike, para. I I.
37 Response: Motion to Strike, para. 8.
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extension in advance." He contends that he made the request in the most practicable manner by
placing it in the body of the Reply Brief. 39
15.

In accordance with paragraph 7 of the Practice Direction on the Filing of Written

Submissions, a party has four days from the filing of the response brief in which to file a reply. In
addition, a reply is limited to 3,000 words. 4o Mr. Uwinkindi concedes that his Reply Brief was filed
out of time and exceeds the word limit, and that it therefore does not comply with the relevant
Practice Directions. The Appeals Chamber may, nonetheless, "recognize as validly done any act
done after the expiration of a time-limit so prescribed.v" In addition, it may allow a party to exceed
the word limit where a party seeks advance authorization and demonstrates exceptional
circumstances for the oversized filing. 42
16.

The Appeals Chamber recalls that the Pre-Appeal Judge has previously recognized the

complexity of this appeal and has, as a result, allowed the parties extensions of time and word limits
with respect to their Appeal and Response Briefs." In these circumstances, the Appeals Chamber is
satisfied that good cause exists for Mr. Uwinkindi's brief delay in filing his Reply Brief, which had
no impact on the consideration of this appeal. Furthermore, although Mr. Uwinkindi should have
. sought approval in advance for his oversized filing, the Appeals Chamber is satisfied that the filing
should be allowed in view of the previous extension of word limits, the absence of oral argument,
and the complexity of the issues raised on appeal.
17.

For the foregoing reasons, the Appeals Chamber grants Mr. Uwinkindi's requests to

recognize his Reply Brief as validly filed and to accept the oversized filing. The Prosecution's
Motion to Strike is denied.
D. Motion to File an Amicus Curiae Brief
18.

On 29 November 2011, the International Criminal Defence Attorneys Association

("ICDAA") filed a request to file an amicus curiae brief in connection with Mr. Uwinkindi's
present appeal." The ICDAA requests leave to appear as amicus curiae based on its "recognized

Response: Motion to Strike, paras. 16, 17.
Response: Motion to Strike, paras. 16, 17.
40 See Practice Direction on the Filing of Written Submissions, para. 8; Practice Direction on the Length of Briefs and
Motions on Appeal, 8 December 2006 ("Practice Direction on the Length of Briefs"), para. C(2)(c).
41 Practice Direction on the Filing of Written Submissions, para. 19.
42 Practice Direction on the Length of Briefs, para C(5).
43 See supra paras. 3, 4.
44 Request for Permission to File an Amicus Curiae Brief by the International Criminal Defence Attorneys Association
(ICDAA), Concerning Defence Appeal of the Referral Chamber's Referral of the Case of Jean-Bosco [sic] Uwinkindi
to Rwanda Pursuant to Rule 1 Ibis of the Rules, 29 November 2011 ("Motion to File an Amicus Curiae Brief').
38

39
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expertise on fair trial requirements for persons charged with international crimes.v" Specifically,
the ICDAA seeks to: make submissions on the Prosecutor General's Report; present "new material"
that became available after it made its submissions before the Referral Chamber; and elaborate on
its earlier submissions."
19.

Pursuant to Rule 74 of the Rules, the Appeals Chamber "may, if it considers it desirable for

the proper determination of the case, invite or grant leave to any State, organization or person to
appear before it and make submissions on any issue specified by the Chamber." The Appeals
Chamber is not convinced that granting leave to the ICDAA to present submissions before the
Appeals Chamber in this case would assist in the consideration of the appeal. As explained above,
the Appeals Chamber will not consider the Prosecutor General's Report.47 Moreover, the ICDAA's
proposed discussion of "new material" is vague and unconvincing as to its relevance to the proper
determination of this appeal, and the ICDAA's original submissions before the Referral Chamber
are already part of the record.
20.

For the foregoing reasons, the Motion to File an Amicus Curiae Brief is denied.

Ill. APPEAL
21.

Mr. Uwinkindi advances 14 grounds of appeal against the Impugned Decision." In this

decision, the Appeals Chamber considers Mr. Uwinkindi's submissions that the Referral Chamber
erred in its assessment of: (i) the burden and standard of proof (Ground 1);49 (ii) the cumulative
impact of the various breaches of his right to a fair trial (Ground 2);50 (iii) the conditions of
detention (Ground 3);51 (iv) the principle of non bis in idem (Ground 4);52 (v) the application of
45 Motion to File an Amicus Curiae Brief, para. 21. The ICDAA submits that it is an international non-governmental
organization with recognized expertise in the field of international criminal justice and the rule of law. See Motion to
File an Amicus Curiae Brief, paras. 3-11. The ICDAA further notes that it has been granted amicus curiae status in
several cases before the Tribunal, and that it was granted amicus curiae status before the Referral Chamber in this case.

See Motion to File an Amicus Curiae Brief, paras. 12-17.
46 Motion to File an Amicus Curiae Brief, paras. 17, 18, 28, 35. The Prosecution filed a response to the Motion to File
an Amicus Curiae Brief on 12 December 20 II. See Prosecutor's Response to "Request for Permission to File an Amicus
Curiae Brief by the International Criminal Defence Attorneys Association (ICDAA) Concerning Defence Appeal of the
Referral Chamber's Referral of the Case of Jean-Bosco Uwinkindi to Rwanda Pursuant to Rule I Ibis of the Rules",
12 December 2011 ("Prosecutor's Response to Motion to File an Amicus Curiae Brief'). In view of the urgency of Mr.
Uwinkindi's appeal, the Appeals Chamber has not considered this response and thus there is no need to await a reply. In
so doing, the Appeals Chamber is satisfied that no prejudice has been suffered by either the Prosecution or the ICDAA.
47 See supra para. 7.
48 In his Notice of Appeal, Mr. Uwinkindi advances 16 grounds of appeal. See Notice of Appeal, paras. 4-64. However,
in his Appeal Brief, Mr. Uwinkindi states that he is no longer pursuing his Fifth and Seventh Grounds of Appeal. See
Appeal Brief, paras. 23, 28. See also Notice of Appeal, paras. 14-17, 22.
49 Notice of Appeal, paras. 4-6; Appeal Brief, paras. 1-5.
50 Notice of Appeal, para. 7; Appeal Brief, para. 6.
51 Notice of Appeal, para. 8; Appeal Brief, paras. 7-9.
52 Notice of Appeal, paras. 9-13; Appeal Brief, paras. 10-22.
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Article 59 of the Rwandan Code of Criminal Procedure ("RCCP") (Ground 6);53 (vi) the availability
and protection of witnesses (Grounds 8_10);54 (vii) the right to an effective defence (Ground 11);55
(viii) the independence and impartiality of the judiciary (Grounds 12_14);56 and (ix) the mechanisms
for monitoring and revocation (Grounds 15 and 16).57
A. Applicable Law
22.

Rule Ilbis of the Rules allows a designated trial chamber to refer a case to a competent

national jurisdiction for trial if it is satisfied that the accused will receive a fair trial and that the
death penalty will not be imposed or carried out. In assessing whether a State is competent within
the meaning of Rule 11bis of the Rules to accept a case from the Tribunal, a designated trial
chamber must consider whether the State in question has a legal framework which criminalizes the
alleged conduct of the accused and provides an adequate penalty structure." The penalty structure
within the State must provide an appropriate punishment for the offences for which the accused is
charged, and conditions of detention must accord with internationally recognized standards. 59 The
trial chamber must also consider whether the accused will receive a fair trial, including whether the
accused will be accorded the rights set out in Article 20 of the Tribunal's Statute ("Statute,,).60
23.

The trial chamber has the discretion to decide whether to refer a case to a national

jurisdiction, and the Appeals Chamber will only intervene if the trial chamber's decision was based
on a discernible error." To demonstrate such error, an appellant must show that the trial chamber:
misdirected itself either as to the legal principle to be applied or as to the law which is relevant to
the exercise of its discretion; gave weight to irrelevant considerations; failed to give sufficient
weight to relevant considerations; made an error as to the facts upon which it has exercised its
discretion; or reached a decision that was so unreasonable and plainly unjust that the Appeals
Notice of Appeal, paras. 18-21; Appeal Brief, paras. 24-27.
Mr. Uwinkindi advances two separate grounds related to the availability of defence witnesses and one ground in
connection with the witness protection program. See Notice of Appeal, paras. 23-46; Appeal Brief, paras. 29-63.
55 Notice of Appeal, para. 47; Appeal Brief, paras. 64-68.
56 Mr. Uwinkindi advances three separate but related grounds concerning his line of defence, the independence and
impartiality of the Rwandan judiciary, and the deteriorating "political climate" in Rwanda. See Notice of Appeal,
paras. 48-55; Appeal Brief, paras. 69-80.
57 In his Appeal Brief, Mr. Uwinkindi presents his Fifteenth and Sixteenth Grounds of Appeal together. See Appeal
Brief, paras. 81-114. See also Notice of Appeal, paras. 56-64.
58 The Prosecutor v. Ildephonse Hategekimana, Case No. ICTR-00-55B-Rllbis, Decision on the Prosecution's Appeal
Against Decision on Referral Under Rule llbis, 4 December 2008 ("Hategekimana Appeal Decision"), para. 4; The
Prosecutor v. Gaspard Kanyarukiga, Case No. ICTR-02-78-Rllbis, Decision on the Prosecution's Appeal Against
Decision on Referral Under Rule Ilbis, 30 October 2008 ("Kanyarukiga Appeal Decision"), para. 4. See also The
Prosecutor v. Yussuf Munyakazi, Case No. ICTR-97-36-Rllbis, Decision on the Prosecution's Appeal Against
Decision on Referral Under Rule Ilbis, 9 October 2008 ("Munyakazi Appeal Decision"), para. 4.
59 Hategekimana Appeal Decision, para. 4; Kanyarukiga Appeal Decision, para. 4; Munyakazi Appeal Decision, para. 4.
60 Hategekimana Appeal Decision, para. 4; Kanyarukiga Appeal Decision, para. 4; Munyakazi Appeal Decision, para. 4.
61 Hategekimana Appeal Decision, para. 5; Kanyarukiga Appeal Decision, para. 5; Munyakazi Appeal Decision, para. 5.
53
54
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Chamber is able to infer that the trial chamber must have failed to exercise its discretion properly.f
B. Burden and Standard of Proof (Ground
24.

1)

Mr. Uwinkindi challenges the Referral Chamber's application of the burden and standard of

proof in determining whether he will receive a fair trial upon the transfer of his case to Rwanda.f In
particular, he argues that the Referral Chamber failed to address which party bears the burden of
proof." In Mr. Uwinkindi's opinion, "principle and common sense" dictate that the burden rests
squarely on the Prosecution." Mr. Uwinkindi submits that, by failing to expressly note that the
Prosecution bears the burden of proof, there exists a risk that the Referral Chamber placed an
inappropriate burden on the Defence "to adduce evidence that [he] will not receive a fair trial in
Rwanda." 66
25.

Furthermore, Mr. Uwinkindi contends that the language of Rule Ilbis(C) of the Rules sets a

high standard of proof for referral, namely that a chamber must be satisfied that an accused will
receive a fair trial. 67 According to Mr. Uwinkindi, this means that the Prosecution must "exclude
any real possibility that any of [his] fair trial rights might be breached.,,68 Mr. Uwinkindi argues that
the Referral Chamber applied a lower threshold and, in support of his assertion, highlights several
passages in the Impugned Decision where the language suggests that the Referral Chamber
determined it need only be satisfied that Mr. Uwinkindiwould likely receive a fair trial.69
26.

In sum, Mr. Uwinkindi asserts that the Impugned Decision should be reversed because the

Referral Chamber failed to satisfy itself that the "Prosecut[ion] had adduced sufficient evidence to
exclude any possibility that is more than merely fanciful of a breach of any of [his] fair trial

•

rights.?"
27.

The Prosecution responds that the Referral Chamber correctly applied the standard of proof

in determining that the accused will receive a fair trial and correctly placed the burden of proof on

The Prosecutor v. Michel Bagaragaza, Case No. ICTR-05-86-ARllbis, Decision on Rule llbis Appeal, 30 August
2006, para. 9. See also Hategekimana Appeal Decision, para. 5; Kanyarukiga Appeal Decision, para. 5; Munyakazi
Appeal Decision, para. 5.
63 Appeal Brief, paras. 1-5. See also Reply Brief, paras. 8-14.
64 Appeal Brief, para. I.
65 Appeal Brief, para. I.
66 Appeal Brief, para. I.
67 Appeal Brief, para. 2.
.
68 Appeal Brief, para. 3. See also Appeal Brief, paras. 2, 5; Reply Brief, para. 9.
69 Appeal Brief, para. 4, citing Impugned Decision, paras. 99, 102, 103, 132, 196, 223-225.
70 Appeal Brief, para. 5. See also Appeal Brief, para. 115.
62
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the Prosecution." It further contends that the Referral Chamber did not require Mr. Uwinkindi to
demonstrate that he would not receive a fair trial in Rwanda.f
28.

The Appeals Chamber is not convinced that the Referral Chamber erred in failing to address

the issue of which party bears the burden of proof, or that it placed an inappropriate burden on the
Defence in this respect. In its submissions, the Prosecution acknowledged that it bore the burden of
proof to demonstrate that Mr. Uwinkindi's trial in Rwanda will be fair." The Appeals Chamber
considers that, in cases where the Prosecution requests referral, it bears the burden of proof to
demonstrate that the conditions set out in Rule I Ibis of the Rules are met. However, the Appeals
Chamber recalls that a designated trial chamber may also rely on any information and orders it
reasonably finds necessary in determining whether the proceedings following the transfer will be
fair. 74 A review of the Impugned Decision as a whole reflects that the Referral Chamber correctly
regarded the burden of proof as falling on the Prosecution and also acted within its discretion in
relying on other information or its own orders to satisfy itself that Mr. Uwinkindi's trial in Rwanda
will be fair.
29.

With regard to Mr. Uwinkindi's claim that the Referral Chamber failed to apply the correct

standard of proof, the Appeals Chamber considers that the language identified by Mr. Uwinkindi as
equivocal must be viewed in the context of the entire decision." In this respect, the Appeals
Chamber notes that the Referral Chamber demonstrated awareness of the applicable standard'? and
clearly concluded that "the case of the Accused, if referred, will be prosecuted consistent with
internationally recognised fair trial standards enshrined in the Statute of this Tribunal and other
human rights instruments.t'f In reaching this conclusion, the Referral Chamber also considered that
the monitoring mechanism is a means of ensuring that the fair trial rights of Mr. Uwinkindi will be
respected." Accordingly, the Appeals Chamber can identify no error in the Referral Chamber's
application of the relevant standard of proof for referral.
30.

Consequently, the Appeals Chamber dismisses Mr. Uwinkindi's First Ground of Appeal.

Response Brief, paras. 8-17.
Response Brief, para. 10.
73 Response Brief, para. 10.
74 Stankovi} Appeal Decision, para. 50. See also Impugned Decision, para. 16.
75 See Stankovi} Appeal Decision, para. 28.
76 Impugned Decision, para. IS.
77 Impugned Decision, para. 223.
78 Impugned Decision, para. 223.
7\
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C. Cumulative Impact of Fair Trial Rights Concerns (Ground 2)
31.

Mr. Uwinkindi submits that the Referral Chamber identified numerous difficulties in

relation to holding his trial in Rwanda, and determined that each, individually, would not result in
an unfair trial." Mr. Uwinkindi contends, however, that the Referral Chamber erred in failing to
consider whether the cumulative effect of these various concerns would impact the fairness of his
trial. 80 The Prosecution responds that because Mr. Uwinkindi has failed to identify any individual
error, there can be no cumulative error."
32.

Although the Referral Chamber examined the question of whether Mr. Uwinkindi will

receive a fair trial by considering issues individually, the Appeals Chamber considers that the
Referral Chamber also reached its conclusions in the Impugned Decision based upon the totality of
the evidence and arguments before it. 82 The Appeals Chamber recalls that a trial chamber has the
obligation to provide a reasoned opinion, but is not required to articulate its reasoning in detail. 83
Although the Referral Chamber did not expressly discuss the cumulative impact of its various
concerns, it is reasonable to assume in the circumstances of this case that the Referral Chamber took
this into account. Moreover, beyond asserting that the Referral Chamber did not assess their
cumulative impact, Mr. Uwinkindi's submissions fail to demonstrate how these concerns, taken
together, could render his trial unfair.
33.

Consequently, the Appeals Chamber dismisses Mr. Uwinkindi's Second Ground of Appeal.
D. Conditions of Detention (Ground 3)

34.

Mr. Uwinkindi submits that the Referral Chamber erred in assessing the conditions of his

possible detention in Rwanda." Specifically, Mr. Uwinkindi argues that the Referral Chamber
failed to properly consider his submissions relating to the conditions of detention." He further
argues that the Referral Chamber wrongly relied on the existence of a custom-built facility at the
Kigali Central Prison, despite undisputed evidence that this facility will close in the coming

Appeal Brief, para. 6, citing Impugned Decision, paras. 31, 32, 39, 86-88, 90, 95, 100, 110, 111, 131, 159, 160.
Appeal Brief, para. 6.
81 Response Brief, para. 151.
82 See Impugned Decision, para. 222 ("Upon assessment of the submissions of the parties and the amici curiae, the
Chamber has concluded that the case ofthis Accused should be referred to the authorities of the Republic of Rwanda
for his prosecution before the competent national court for charges brought against him by the Prosecutor in the
Indictment.").
83 See, e.g., Aloys Simba v. The Prosecutor, Case No. ICTR·01-76-A, Judgement, 27 November 2007, para. 152.
84 Appeal Brief, paras. 7-9.
85 Appeal Brief, para. 8.
79
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months." Moreover, Mr. Uwinkindi submits that Rule 11bts of the Rules does not provide for the
Tribunal's monitoring of detention conditions." Even if monitoring were permitted, he submits that
the Referral Chamber erred in finding that it could rely on monitoring to satisfy itself of the
adequacy of the detention conditions, without specifying how monitoring reports could lead to an
effective remedy for any reported abuse." Mr. Uwinkindi further claims that after the end of the
Tribunal's mandate, monitoring safeguards will no longer exist."
35.

The Prosecution responds that the Referral Chamber reasonably determined that Mr.

Uwinkindi will be detained in appropriate conditions ifhis case is referred to Rwanda."
36.

The Appeals Chamber finds no evidence to suggest that the Referral Chamber failed to take

proper account of Mr. Uwinkindi's submissions concerning the conditions of detention in Rwanda.
The Referral Chamber expressly noted his submission that "if convicted in Rwanda, the Accused
would, in practice, be detained under conditions that fall far below internationally recognised
minimum standards" and he could be subjected to "existing inhuman living conditions.v'" Mr.
Uwinkindi's mere references to his submissions before the Referral Chamber.Y without further
elaboration, are insufficient to substantiate his argument on appeal,93 and do not demonstrate that
the Referral Chamber committed a discernible error.
37.

The Appeals Chamber recalls that, in assessing the conditions of detention, a designated trial

chamber should ascertain whether the laws governing detention incorporate relevant international
standards regarding the treatment of prisoners." In this respect, the Appeals Chamber notes that, in
assessing the conditions of detention in Rwanda, the Referral Chamber discussed the guarantee in
the Transfer Law95 that any person transferred would be detained in accordance with the minimum
standards of detention adopted by United Nations General Assembly Resolution 43/173, and that
Appeal Brief, para. 8.
Appeal Brief, para. 9.
88 Appeal Brief, para. 8.
89 Appeal Brief, para 9.
90 Response Brief, paras. 34-45.
91 Impugned Decision, para. 54 (internal quotations omitted).
92 See Appeal Brief, para. 8.
93 See Leonidas Nshogoza v. The Prosecutor, Case No. ICTR-07-91-A, Judgement, 15 March 2010 ("Nshogoza Appeal
Judgement"), para. 18; Prosecutor v. Astrit Haraqija and Bajrush Morina, Case No. IT-04-84-R77.4-A, Judgement, 23
July 2009 ("llaraqija and Morina Appeal Judgement"), para. 26.
94 See Jankovi} Appeal Decision, paras. 74, 75.
95 The Appeals Chamber observes that there are two laws relevant to the transfer of cases from' the Tribunal to Rwanda.
The first law was adopted in March 2007. See Organic Law No 11/2007 of 16103/2007 Concerning Transfer of Cases to
the Republic of Rwanda from the International Criminal Tribunal for Rwanda and from Other States ("2007 Transfer
Law"). Certain provisions of the 2007 Transfer Law were modified in May 2009. See Organic Law No 03/200910L. of
26105/2009 Modifying and Complementing the Organic Law No 11/2007 of 16103/2007 Concerning the Transfer of
Cases to the Republic of Rwanda from the International Criminal Tribunal for Rwanda and Other States ("2009
Amendment"). The Appeals Chamber will refer to these provisions collectively as the "Transfer Law".
86
87
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the detention would be subject to monitoring by a representative of the Tribunal or the International
Committee of the Red CrosS.96 Mr. Uwinkindi has not demonstrated that the Referral Chamber's
consideration of this legal framework was a discernible error.
38.

With respect to the monitoring of the detention conditions, the Appeals Chamber finds Mr.

Uwinkindi's assertions unpersuasive. The Appeals Chamber recalls that the conditions of detention
are a relevant consideration in assessing the fairness of domestic criminal proceedings." Thus, it
was within the inherent authority of the Referral Chamber to extend the monitoring to this aspect of
the referral of his case." Mr. Uwinkindi's challenge to the effectiveness of this monitoring by
referring to the finite mandate of the Tribunal fails to account for the role that the International
Residual Mechanism for Criminal Tribunals ("Residual Mechanism") will play in ensuring
oversight of referred cases. 99 Moreover, the Appeals Chamber is not satisfied that the Referral
Chamber erred in not identifying the measures that would be taken if it received a report of
mistreatment, as such measures could only be determined in a specific context.
39.

The Appeals Chamber considers Mr. Uwinkindi's assertions with regard to the Referral

Chamber's reliance on the existence of the Kigali Central Prison to be equally unpersuasive. The
Referral Chamber heard submissions from the Prosecution that "Rwanda's detention facilities
located at Kigali and Mpanga meet international standards"lOo and expressly noted that the Mpanga
prison facilities were currently housing convicted persons from the Special Court for Sierra
Leone.i'" Therefore, even if the Kigali facility were to close, the Referral Chamber had a reasonable
basis to conclude that another acceptable facility in accordance with international standards would
be made available. Accordingly, Mr. Uwinkindi has not demonstrated that the Referral Chamber
erred in examining the conditions of detention.
40.

Consequently, Mr. Uwinkindi's Third Ground of Appeal is dismissed.

Impugned Decision, para. 58. See also 2007 Transfer Law, art. 23.
Stankovi} Appeal Decision, para. 34.
98 See Stankovi} Appeal Decision, para. 50 ("The question, then, is how much authority the Referral Bench has in
satisfying itself that the accused will receive a fair trial. In the view of the Appeals Chamber, the answer is
straightforward: whatever information the Referral Bench reasonably feels it needs, and whatever orders it reasonably
finds necessary, are within the Referral Bench's authority so long as they assist the Bench in determining whether the
proceedings following the transfer will be fair.").
99 See Impugned Decision, p. 59 (disposition) ("NOTES that upon the conclusion of the mandate of the Tribunal, all
obligations of the parties, the monitors and Rwanda will be subject to the directions of the International Residual
Mechanism for Criminal Tribunals.").
100 Impugned Decision, para. 52 (internal citation omitted).
101 Impugned Decision, n. 63.
96
97
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E. Non His In Idem (Ground 4)

Mr. Uwinkindi submits that the Referral Chamber erred in concluding that the principle of
non bis in idem would not be violated if his case were referred to Rwanda for trial. 102 Specifically,
41.

Mr. Uwinkindi notes that he has already been convicted in absentia by two Gacaca courts, and

asserts that the Referral Chamber failed to address his argument that even though the Gacaca
convictions appeared to have been vacated, they in fact had not been lawfully vacated. 103 In this
respect, Mr. Uwinkindi asserts that in order for the Referral Chamber to find that there are no non

bis in idem concerns, it must be satisfied, based on the Prosecution's submissions and after
addressing his arguments, that the Gacaca convictions have been lawfully overturned.i'" In
addition, Mr. Uwinkindi contends that the Referral Chamber failed to consider the domestic
prosecution of Mr. Leonidas Nshogoza for corruption and genocide denial in the context of its
analysis of Rwanda's respect for the non bis in idem principle. lOS In particular, Mr. Uwinkindi notes
. that the Referral Chamber appeared to recognize this case as an example of the violation of this
principle, but addressed it only in the context of the impartiality of the judiciary.106
42.

The Prosecution responds that the Referral Chamber reasonably concluded that the principle

of non his in idem would not be violated in the event of Mr. Uwinkindi's transfer because his
convictions by the Gacaca courts had been lawfully vacated.l'"
43.

The Appeals Chamber observes that in the Impugned Decision, the Referral Chamber noted

that it "has observed closely the chain of events relating to the vacation of the Gacaca convictions
against fMr. UWinkindig,,108 and concluded that those convictions had been vacated.i'" The
Appeals Chamber is satisfied that it was within the discretion of the Referral Chamber to accept that
the convictions had been vacated by the relevant Gacaca appellate courts. In reaching this

QlV

conclusion, the Appeals Chamber considers that Mr. Uwinkindi has not demonstrated that the
Referral Chamber failed to consider whether these convictions were lawfully vacated. Mr.
Uwinkindi's references to submissions made before the Referral Chamber, without further
elaboration.r'" are insufficient to demonstrate error on appeal.l!'

Brief, paras. 10-22. See also Reply Brief, paras. 15-21.
Appeal Brief, paras. 11-15.
104 Appeal Brief, para. 13.
105 Appeal Brief, paras. 16-19.
106 Appeal Brief, paras. 17-19,21.
107 Response Brief, paras. 18-29.
108 Impugned Decision, para. 31. See also Impugned Decision, n. 43.
109 Impugned Decision, para. 35.
110 Appeal Brief, para. 13.
102 Appeal
103
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44.

The Appeals Chamber also considers unpersuasive Mr. Uwinkindi's assertions with regard

to the domestic prosecution of Mr. Nshogoza. The Appeals Chamber notes that the Referral
Chamber discussed the case of Mr. Nshogoza generally in its analysis of the non bis in idem
principle but did not appear to make any specific conclusions about whether it was an example of
the violation of the principle in Rwanda. l12 The Appeals Chamber notes that the Referral Chamber
based its conclusion that the non bis in idem principle would not be violated on the vacation of the
Gacaca court convictions and the existence of the monitoring mechanism.V' On appeal, Mr.

Uwinkindi has not shown how the prosecution ofMr. Nshogoza in Rwanda violates the principle of

non bis in idem.
45.

Consequently, the Appeals Chamber dismisses Mr. Uwinkindi's Fourth Ground of Appeal.

F. Article 59 of the Rwandan Code of Criminal Procedure (Ground 6)

46.

Article 59 of the RCCP provides that "[p ]ersons against whom the Prosecution has evidence

to suspect that they were involved in the commission of an offence cannot be heard as
witnesses.v'l" The Referral Chamber identified six reasons why this provision was problematic:
First, it is not clear that this provision would permit the' Accused to testify in his own Defence.
Second, as this provision allows the exclusion of a witness'[s] evidence on the suspicion of the
prosecutor rather than a legal ground, it violates the principle of the presumption of innocence.
Third, the law provides no indication that the judge may override the prosecutor's indications that
a witness may have participated in an offence. Fourth, the law does not specify the type of
"offence" that might warrant exclusion of a witness. Fifth, because this provision could be applied
in an arbitrary manner by the prosecutor, it could have a chilling impact on the willingness of
defence witnesses to testify. Finally, this article may be detrimental not only to the interests of the
defence but.to those of the prosecution, as many of the cases before this Tribunal rely to varying
extents on the testimony of accomplice witnesses. 115

47.

%J

Despite these concerns, the Referral Chamber observed that Article 13(10) of the Transfer

Law'" guaranteed the right of an accused "to obtain the attendance and examination of witnesses
on his behalf under the same conditions as witnesses against him or her, and that Article 25 of the
Transfer Law states that in the event of an inconsistency between the Transfer Law and any other

See Nshagaza Appeal Judgement, para. 18; Haraqija and Marina Appeal Judgement, para. 26.
Impugned Decision, paras. 34,35.
l13 See Impugned Decision, para. 35.
114 Impugned Decision, para. 36 (internal citation omitted). See also Law No 13/2004 of 17/5/2004 Relating to the Code
of Criminal Procedure, a.G. Special No of30/07/2004, art. 59.
l15 Impugned Decision, para. 39.
.
116 The Referral Chamber refers to Article 13(9) of the Transfer Law. See Impugned Decision, para. 40. The Appeals
Chamber notes that this is a reference to the original text of the 2007 Transfer Law; however, Article 13 of the 2007
Transfer Law was amended by Article 2 of the 2009 Amendment. In light of this amendment, the relevant fair trial right
guarantee mentioned by the Referral Chamber was changed to Article 13( 10).
III
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law, the provisions of the Transfer Law will prevail.,,117 Accordingly, the Referral Chamber was
118
"confident" that Article 59 of the RCCP would not be applied in any referred case.
48.

Mr. Uwinkindi submits that the Referral Chamber erred in finding that the combined

operation of Articles 13(10) and 25 of the Transfer Law provides reasonable assurance that Article
59 of the RCCP would not be applied in his transfer case. He contends that the provisions of the
Transfer Law are insufficient to overcome the impact of Article 59 of the RCCP on his right to a
fair trial because, inter alia, the two instruments are not inconsistent. 119
49.

The Prosecution responds that the Referral Chamber reasonably determined that Article 59

of the RCCP would not be applied in a referred case because the primacy of the Transfer Law
guarantees the right of the defence to obtain and examine witnesses under the same conditions as
prosecution witnesses.V'' The Prosecution further contends that Article 59 of the RCCP does not "in
practice" prevent the accused or accomplices from testifying.V' In particular, it notes that the Kigali
Bar Association confirmed that, in Rwanda, "accused persons have been testifying in their own
defence and calling witnesses, including accomplices, to refute allegations against them.,,122 In
addition, the Prosecution observes that witnesses disqualified from testifying under Article 59 of the
RCCP "can still be heard as a court informer, although his or her evidence has to be supported by
other evidence.,,123
50.

The parties do not dispute that, on its face, Article 59 of the RCCP could bar the

presentation of evidence by an accused or any defence witnesses who are suspected of involvement
in an offence.v'" The Appeals Chamber notes, however, that the Referral Chamber interpreted
Article 59 of the RCCP as being inconsistent with Article 13(10) of the Transfer Law and therefore
inapplicable in any case transferred to Rwanda by the Tribunal pursuant to Article 25 of the
Transfer Law. Implicit in this ruling is the Referral Chamber's conclusion that, in light of the
Transfer Law, Mr. Uwinkindi would not be precluded from presenting the evidence of a witness
suspected of involvement in an offence or presenting evidence on his own behalf. In this respect,
the Appeals Chamber recalls that the Rules of the Tribunal guarantee an accused the right to appear

ImpugnedDecision, para. 40.
ImpugnedDecision, para. 40.
119 Appeal Brief, paras. 24-27. See also Reply Brief, paras. 22, 23.
120 Response Brief, paras. 30-32.
121 ResponseBrief, para. 33.
122 ResponseBrief, para. 33 (internal citation omitted).
123 Response Brief, para. 33.
124 See Reply Brief, paras. 22, 23; Response Brief, para. 33.
111
118
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as a "witness" in his own defence.!" It further notes that parties before the Tribunal are permitted
to, and do, rely on accomplice witnesses or other witnesses who are suspected of being involved in
the commission of crimes. 126
51.

The Appeals Chamber observes that the Transfer Law is not as clear as it could be in

relation to the right of all parties to present evidence of witnesses without limitation in any referred
case, and notes that Article 59 of the RCCP is ambivalent as to whether the proscription it contains
applies equally to witnesses called by prosecutors in Rwanda. The Appeals Chamber is nonetheless
satisfied that it was within the discretion of the Referral Chamber to conclude that Article 59 of the
RCCP would not be applied in any referred case and that the Transfer Law guaranteed the accused
the requisite fair trial rights with regard to the presentation of witness evidence.

52.

In reaching this conclusion, the Appeals Chamber takes specific note of the provisions

ordered by the Referral Chamber for monitoring the case,127 and recalls that, should the
interpretation of the Transfer Law set forth herein be proven incorrect, the Tribunal in any event
retains the right to revoke the reference of this case to the Rwandan courts. In this respect, the
Appeals Chamber notes that although the Referral Chamber requested the African Commission on
Human and Peoples' Rights ("ACHPR") to monitor the referred case and submit reports every three
months after its initial report,128 nothing in the Impugned Decision precludes the ACHPR from
making more frequent or interim reports, as appropriate. In this context, the Appeals Chamber
considers that the submission of monitoring reports on a monthly basis is warranted until the
President of the Tribunal or Residual Mechanism decides otherwise. The Appeals Chamber is
confident that, should there be any violation of Mr. Uwinkindi's fair trial rights, including Mr.
Uwinkindi's rights to call witnesses and to testify on his own behalf, it would be reported forthwith
and a request for revocation of the referral would be made immediately.
53.

Consequently, the Appeals Chamber dismisses Mr. Uwinkindi's Sixth Ground of Appeal.

125 Rule 85(C) of the Rules. See also Prosecutor v. Vidoje Blagojevi) and Dragan Joki}, Case No. IT-02-60-A,
Judgement, 9 May 2007, para. 27; Prosecutor v. Stanislav Gali}, Case No. IT-98-29-A, Judgement, 30 November 2006,
paras. 19, 22.
126 See Impugned Decision, para. 39. Cj Simeon Nchamihigo v. The Prosecutor, Case No. ICTR-01-63-A, Judgement,
18 March 2010, paras. 42-48.
127 See infra paras. 77-85.
128 Impugned Decision, pp. 58, 59 (disposition). See also Impugned Decision, paras. 213, 214.
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G. Availability and Protection of Witnesses (Grounds 8, 9, and 10)
54.

Mr. Uwinkindi submits that the Referral Chamber erred in its assessment of the ability of

the defence to secure the attendance of witnesses inside and outside of Rwanda. 129 In particular, he
argues that the Referral Chamber improperly analyzed the legitimacy of witness fears rather than
limiting its analysis to an assessment of the likelihood that the accused will be able to call defence
witnesses under the same conditions as prosecution witnesses. 130
55.

With respect to witnesses inside Rwanda, Mr. Uwinkindi contends that the Referral

Chamber mistakenly relied on "misleading" evidence that defence witnesses have appeared before
the High Court in other trials without facing subsequent prosecution or threats to illustrate the
likelihood that defence witnesses will appear at his trial. 131 Given the difficulties faced by witnesses
who have testified for the defence in several Tribunal cases and the particular fears of being
prosecuted for genocide or genocide ideology in connection with their testimony, Mr. Uwinkindi
asserts that the Referral Chamber's failure to acknowledge his submissions that "the High Court has
not presided over a single genocide case at first instance" amounts to an error in law. 132 He also
submits that the Referral Chamber erred in assessing the High Court's ability to compel testimony
pursuant to Article 50 of the RCCP by failing to appreciate that this provision relates to pre-trial and
investigative activities, not court proceedings. 133
56.

Mr. Uwinkindi further argues that the Referral Chamber erred in placing excessive weight

on the immunity provided for defence witnesses from prosecution for genocide and genocide denial
under the Transfer Law, while failing to consider the witnesses' broader fears, such as possible
torture, disappearance, murder, loss of survivor benefits, or reprisal against family members.l'"
Moreover, . he contends that, even with guarantees of immunity from prosecution, the Referral
Chamber failed to appreciate that defence witnesses' lack of faith in the Rwandan Government's
assurances would deter them from testifying.l " He also argues that the Referral Chamber failed to
consider that the ability of the Rwandan Government to prosecute contempt may be used to
circumvent other immunities.v'''

Appeal
Appeal
131 Appeal
132 Appeal
133 Appeal
134 Appeal
135 Appeal
136 Appeal
129
130

Brief,
Brief,
Brief,
Brief,
Brief,
Brief,
Brief,
Brief,

paras. 29-63. See also Reply Brief, paras. 24-37.
paras. 30, 35, 42, 50; Reply Brief, paras. 33, 34.
para. 29.
paras. 29,33-36.
para. 37.
paras. 34-36, 38-40, 48, 49.
paras. 31, 35, 36, 42.
paras. 45-47; Reply Brief, paras. 36, 37.
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57.

With regard to witnesses outside Rwanda, Mr. Uwinkindi submits that the Referral Chamber

erred in failing to consider the discouraging effect on defence witnesses' appearances that results
from travel arrangements being facilitated by a unit of the national prosecuting authority ,137 and that
his witnesses abroad are refugees, who would lose asylum status if they returned to Rwanda to
testify.138 He contends that the use of alternative means for securing defence evidence is insufficient
to overcome the unwillingness of witnesses to testify because, inter alia: it would place him at a
disadvantage in presenting his case; the witnesses would still be afraid to appear due to
repercussions to family members living in Rwanda; and the Referral Chamber failed to assess
whether video-link facilities were available in many of the countries where his potential witnesses
are located.F"
58.

Moreover, Mr. Uwinkindi contends that the Referral Chamber erred in finding that

Rwanda's witness protection programme provides an adequate protection framework for defence
witnesses inside and outside the country because defence witnesses would be unwilling to avail
themselves of the services of the new Witness Protection Unit because of the need to apply for its
assistance through the Office of the Prosecutor General. 140 He further notes that evidence suggests
that the unit is not yet operational, and argues that the related monitoring programme does not
.
141
possess the powers necessary to proviide suffici
icient assurances to witnesses.

59.

The Prosecution responds that the Referral Chamber reasonably concluded that Rwanda will

provide for the availability and protection of defence witnesses. 142 It submits that Mr. Uwinkindi
fails to demonstrate any discernible error in the Referral Chamber's findings regarding the
availability of witnesses, arguing, inter alia, that the Referral Chamber's assessment properly:
considered witness concerns beyond the fear of prosecution and arrest in connection with their
testimony.!" and relied on the plain text of the Transfer Law's immunity provisions and :
complementary "positive developmentf'sg" in Rwandan laws and witness protection services as
demonstrating Rwanda's commitment to protecting defence witnesses. 144 In addition, the
Prosecution contends that, notwithstanding several mistaken citations, the Referral Chamber
reasonably considered the High Court's ability to secure the attendance of defence witnesses in

Appeal Brief, paras. 32, 40, 41.
Brief, para. 51.
139 Appeal Brief, paras. 52-58.
140 Appeal Brief, paras. 59-63.
141 Appeal Brief, paras. 59-63.
142 Response Brief, paras. 46-95.
143 Response Brief, paras. 48, 53, 64.
144 Response Brief, paras. 54-63, 65-70.
J37

138 Appeal
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genocide cases that were not trials in the first instance, and the availability of a compulsory process
to compel witness testimony under Article 50 of the RCCP. 145
60.

The Prosecution further submits that the Referral Chamber properly assessed Rwanda's

witness protection services and use of alternative means of securing defence witness testimony.!" It
argues that the Referral Chamber correctly found the establishment of the Witness Protection Unit
as part of the judiciary to be a "positive step in closing the perceived Fproblemsg identified in
earlier Rule 11bis proceedings.t''V The Prosecution also argues that Mr. Uwinkindi presents merely
speculative challenges to the use of alternative means for securing defence witness testimony, and
fails to show discernible error in the Referral Chamber's consideration of the "specific and concrete
steps" Rwanda has taken to amend its laws to bolster logistical and technological support for these
alternatives. 148
61.

The Appeals Chamber observes that, in assessing the availability of defence witness

testimony, the Referral Chamber correctly noted that its role was not to determine whether the
witnesses' fears were well-founded, but instead to focus on the likelihood that Mr. Uwinkindi will
be able to secure their appearance on his behalf under the same conditions as those testifying
against him. 149 The Appeals Chamber further considers that the Referral Chamber emphasized the
need for adequate legal safeguards to address the subjective fears that might discourage witnesses
from testifying, ISO and demonstrated awareness of the range of fears expressed by Mr. Uwinkindi's
potential defence witnesses about appearing at a trial in Rwanda. In particular, the Referral
Chamber noted that most witnesses feared prosecution under Rwanda's genocide ideology law,
while others feared that they would be killed, abducted, transferred to prisons away from their
families, or persecuted in prison as a repercussion for their testimony, or that their family members
would be subjected to retaliation.l"
62.

The Appeals Chamber considers that the Referral Chamber acted within its discretion in

finding that the recent amendments to relevant laws and enhancements to witness protection
services constitute sufficient assurances to address defence witnesses' concerns and to help secure
their appearance. Notably, with regard to securing witnesses' appearances, the Referral Chamber
considered: (i) defence and amicus curiae submissions indicating past cases in which defence
Response Brief, paras. 71-75.
Response Brief, para. 79.
147 Response Brief, paras. 76-87 (internal citations omitted).
148 Response Brief, paras. 88-95 (internal citations omitted).
149 Impugned Decision, paras. 85, 90.
150 Impugned Decision, para. 103.
151 Impugned Decision, paras. 88-90.
145
146
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witnesses have been subjected to prosecutions, intimidation, and actual or threatened violent
reprisals for testifying; and (ii) previous findings by the Appeals Chamber in Rule 11bis decisions
confirming fear of these consequences as obstacles to securing defence witness testimony. 152
Despite the similarity between the concerns expressed by defence witnesses in this case and those in
previous referral cases, the Referral Chamber acted within its discretion in finding it "logical to
assume that with the amendments made to Fthe Transfer Lawg regarding witness immunity, the
creation of a new witness protection programme, and the safeguards imposed by the Chamber on
Rwanda," the Appeals Chamber's previous findings that witnesses may be unwilling to testify are
"no longer a compelling reason for denying referral.,,153
63.

The Appeals Chamber further considers that, in making its finding on the availability of

witnesses, the Referral Chamber noted the safeguards in Rwandan law to facilitate the attendance of
witnesses living in Rwanda. In particular, it considered that enhanced immunities provided for
defence witnesses under the recently amended Transfer Law would likely allay witnesses'
154
expressed unwillingness to testify for fear of prosecution under Rwanda's genocide denial laws.
The Referral Chamber also considered the 36 genocide cases in which defence witnesses have
testified before the High Court as evidence of defendants' ability to secure the attendance of his or
her witnesses.l'" Although Mr. Uwinkindi correctly notes that the High Court did not in fact
conduct these trials in the first instance.V" the Appeals Chamber sees no error in the Referral
Chamber's reliance on the underlying fact that the trials occurred. The fact that fewer witnesses
testified for the defence than for the prosecution "alone does not indicate the lack of Fag fair trial
for the Accused.,,157 Significantly, the Referral Chamber further considered the obligation of
witnesses in Rwanda to testify and the ability to compel witness testimony.F" and recognized that
Impugned Decision, paras. 99, IOO.
Impugned Decision, para. IOO.
154 Impugned Decision, paras. 94, 95. See also Impugned Decision, para. 90. Mr. Uwinkindi's unsupported contention
that contempt prosecutions would be used to circumvent this immunity is mere speculation and is dismissed.
152
153

155

Impugned Decision, para. 100.

See Response Brief, paras. 71-73. See also The Prosecutor v. Jean Uwinkindi, Case No. ICTR-2001-75-Rllbis,
Republic of Rwanda's Response to a 6 June 2011 Order to Provide Further Information Regarding 36 Genocide Cases
at the High Court, 21 June 2011, paras. 3-43.
157 Impugned Decision, para. 97.
158 Impugned Decision, para. I04. Although the Referral Chamber cited an incorrect legal provision in this respect, the
Appeals Chamber notes that Articles 54, 55, and 57 of the RCCP provide a compulsory process and sanctions for the
failure of witnesses to appear. See Article 54 of the RCCP C"A public prosecutor can summon by using written notice,
summons to appear or warrant bringing by force, any person he or she thinks has some important information to give.
The summoned person is given a copy of the summoning document. Witnesses are summoned through the
administrative organs, by using court bailiffs or security organs although they can as wel1 appear voluntarily, Any
person summoned in accordance with the law is obliged to appear. Persons who, by the nature of their trade or
profession, are custodians of secrets are exempted from testifying as regards those secrets."); Article 55 of the RCCP
C"A public prosecutor can issue a warrant to bring by force any witness who has defaulted to appear. Any witness who
is legal1y summoned and fails to appear without any lawful reason, or who refuses to discharge the obligation of
testifying can be handed over to court without any further formalities. A witness who defaults to appear after being
156
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Rwanda has concluded a number of mutual legal assistance agreements, which would facilitate
obtaining the testimony of witnesses abroad. 159
64.

The Referral Chamber acted within the scope of its discretion in relying on the existence of

such a legal framework as a primary basis for determining whether an accused will be able to secure
the attendance of reluctant witnesses.l'" The Appeals Chamber has previously held that a
designated trial chamber could reasonably deny referral notwithstanding the existence of this
framework, largely due to the specific finding that the accused may face difficulties in securing the
attendance of witnesses to the extent that it would jeopardize his right to a fair trial. 161 However, it
is equally within the discretion of a trial chamber to find that the ability to compel testimony is a
factor which can be taken into account in addressing the subjective fears of defence witnesses. The
Appeals Chamber is satisfied that the Referral Chamber had a reasonable basis to conclude that Mr.
Uwinkindi will be able to secure the attendance of witnesses.
65.

Moreover, the Appeals Chamber is not satisfied that Mr. Uwinkindi has demonstrated that

the Referral Chamber erred in concluding that protective measures for witnesses are prima facie
guaranteed. The Referral Chamber considered the existence of witness protection services,
including a service administered by the Office of the Prosecutor General and a new witness
protection unit created for referred cases under the auspices of the Rwandan judiciary, as increasing
the likelihood that defence witnesses will appear. 162 Although the Referral Chamber raised some
concerns about the involvement of the Office of the Prosecutor General in obtaining the assistance
of the judiciary's witness protection services, in the view of the Appeals Chamber, the Referral
Chamber reasonably concluded that the recent improvements in Rwandan witness protection
services "may go some distance in guaranteeing that witness safety will be monitored directly by
the Rwandan judiciary" and that this factor, coupled with Tribunal-appointed monitors, would
address witness protection concerns that may arise. 163
66.

The Appeals Chamber notes, however, that the existence of witness protection services and

a regime for obtaining compulsory process is not necessarily a panacea for securing the testimony

summoned for the second time or who, after being called by warrant to bring him or her by force advances legitimate
reasons is absolved from punishment."); Article 57 of the RCCP ("A witness who fails to appear to testify without
advancing any justifiable excuse after being summoned in accordance with the law or refuses to take an oath or to
testify after being ordered to do so can be sentenced to a maximum punishment of one month and a: fine which does not
exceed fifty thousand francs (50.000) or one of them. If need be, public force can order his or her arrest following a
warrant to bring him or her by force issued by a public prosecutor charged with investigation of the case.").
159 Impugned Decision, para. 108. See also Hategekimana Appeal Decision, para. 25.
160 Cf Stankovi} Appeal Judgement, para. 26.
161 See Hategekimana Appeal Decision, paras. 22-25, 30.
162 Impugned Decision, paras. 128-131.
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of defence witnesses who have obtained refugee status in countries outside Rwanda. It would be
unreasonable to require refugees, for whom a well-founded fear of persecution upon returning to
Rwanda has been determined, to appear as witnesses in Rwanda before the High Court. The
Referral Chamber considered, however, that the Transfer Law allows for alternative methods of
obtaining testimony from witnesses abroad: by deposition, video-link, or ajudge sitting in a foreign
jurisdiction.1M Given the variety of alternative means available under the Transfer Law for securing
such testimony, the Appeals Chamber is not convinced that the Referral Chamber committed a
discernible error by failing to determine whether video-link was technically feasible in each of the
countries where Mr. Uwinkindi's potential witnesses are located.
67.

The Appeals Chamber further notes that it would be a violation of the principle of equality

of arms if the majority of defence witnesses appeared by means substantially different from those
for the Prosecution.l'" However, the Appeals Chamber notes that Mr. Uwinkindi has not identified
how many of his potential witnesses might fall into this category or that it constitutes a sufficiently
significant part of his possible evidence. It cannot be said that hearing a portion of evidence from
either party by alternative means per se amounts to a violation of an accused's rights. The relevant
inquiry is a fact-based assessment that is best left to a chamber with a fully developed record as to
the nature of the evidence against the accused, and with specific knowledge of the nature of the
proposed defence case and the relevant sources of evidence.
68.

Consequently, the Appeals Chamber dismisses Mr. Uwinkindi's Eighth, Ninth, and Tenth

Grounds of Appeal.

H. Right to an Effective Defence (Ground 11)
69.

Mr. Uwinkindi submits that the Referral Chamber erred in finding that he would be able to

mount an effective defence in the event that his case were referred to Rwanda. 166 In particular, Mr.
Uwinkindi argues that the Referral Chamber lacked sufficient evidence to conclude that there were
reasonabl~ funds available for the conduct of his trial. I67 Mr. Uwinkindi further submits that the
Referral Chamber erred in failing to conclude that "the Rwandan regime tends in practice to
intimidate and silence the defence in high profile genocide cases".168 He notes the Referral
Chamber's acknowledgement that working conditions in Rwanda are difficult and that there is
Impugned Decision, paras. 131, 132. ContraMunyakazi Appeal Decision, para. 37.
See Impugned Decision, paras. 109, 112, 113.
165 See Munyakazi Appeal Decision, para. 42.
166 Appeal Brief, paras. 64-68.
167 Appeal Brief, paras. 64, 65.
168 Appeal Brief, para. 68.
163

164
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evidence of harassment and threats against lawyers.l?" Against this backdrop, Mr. Uwinkindi
contends that the Referral Chamber erred in relying on the guarantees of the Transfer Law alone to
allay its concerns that the right to an effective defence may not be guaranteed.V''
70.

The Prosecution responds that the Referral Chamber correctly determined that Mr.

Uwinkindi's right to an effective defence will be secured in Rwanda. 171 It contends that the Referral
Chamber acted within the bounds of established Rule 11bis jurisprudence, and properly accepted
Rwanda's assurances with respect to the sufficiency of its funds.

172

It further asserts that Mr.

Uwinkindi's assertions regarding the alleged lack of funds are speculative, and that he improperly
fails to consider that additional funds can be made available to him if necessary to secure effective
173
legal representation after the transfer of his case.
71.

The Appeals Chamber recalls that a Referral Chamber must "satisffyg itself that the State

would supply defence counsel to accused who cannot afford their own representation" and is "not
obligated foo.g to itemize the provisions of the fState'sg budget" once it has learned there is
financial support for that representation.t'" The Referral Chamber explicitly noted that: the Transfer
Law guarantees an indigent accused the right to legal aid;175 Rwanda has budgeted funds for this
purposer " and this was all that the Referral Chamber was required to consider in finding that Mr.
Uwinkindi would be guaranteed adequate representation.!" The Appeals Chamber can also identify
no error in the Referral Chamber's reliance on the provisions of the Transfer Law in addressing Mr.
Uwinkindi's concerns related to the difficulties of working in Rwanda.v"
72.

Consequently, the Appeals Chamber dismisses Mr. Uwinkindi's Eleventh Ground of

Appeal.

169 Appeal Brief, paras. 66, 68. Mr. Uwinkindi illustrates this harassment in part by pointing to the prosecution of
Mr. Leonidas Nshogoza. See Appeal Brief, para. 68.
]70 Appeal Brief, para. 67.
171 Response Brief, paras. 96-107.
172 Response Brief, para. 99.
173 Response Brief, paras. 97,101-105, 107.
174 See Stankovi} Appeal Decision, para. 21.
175 Impugned Decision, para. 135, citing Article 13(6) of the Transfer Law.
176 Impugned Decision, para. 141.
177 Impugned Decision, para. 144.
178 See Impugned Decision, paras. 152-161. The Appeals Chamber notes that the examples cited by Mr. Uwinkindi are
not related to trials conducted in accordance with the Transfer Law and its accompanying immunities and protections.
The Appeals Chamber further considers that Mr. Uwinkindi's suggestion that the Transfer Law would not be applied in
practice is purely speculative and is dismissed. See Appeal Brief, paras. 67, 68.
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I. Independence and Impartiality of the Judiciary (Grounds 12, 13, and 14)
73.

Mr. Uwinkindi submits that the Referral Chamber erred in assessing the independence and

impartiality of the Rwandan judiciary.V" In particular, he contends that the Government of Rwanda
has a firm policy of aggressively prosecuting anyone who attempts to "rewrite" the history of the
genocide, and that it has a record of interfering with the judiciary.l'" Mr. Uwinkindi submits that,
given the political sensitivity of his line of defence, namely to argue that the mass graves found near
the Kayenzi Pentecostal Church were of Hum victims of the Rwandan Patriotic Front,181 and the
significance of his case as the first referral from the Tribunal to Rwanda,182 the risk of intimidation
of witnesses and interference in his case is particularly high.183 He further argues that the Referral
Chamber erred in refusing to examine evidence of the deteriorating political climate in Rwanda and
how this may further impact the independence and impartiality of the judiciary.184
74.

The Prosecution responds that the Referral Chamber correctly concluded that Mr.

Uwinkindi will be able to pursue his line of defence.l'" It further submits that Mr. Uwinkindi's
unsubstantiated allegations of executive interference in the judiciary fail to rebut the presumption of
the judges' impartiality.l'" and that the Referral Chamber reasonably distinguished Mr. Uwinkindi's
case from the "handful of high profile political or politically sensitive cases" in which the defence
and amici suspected executive interference. 187
75.

The Appeals Chamber notes that, in examining the independence and impartiality of the

Rwandan judiciary, the Referral Chamber extensively examined the relevant legal framework and
its operation in practice, including, inter alia, applicable international law, the competence and
qualification of judges, and allegations of corruption.l'" The Referral Chamber acknowledged that
there were individual cases of external influence and corruption, but found that there was no
evidence to suggest that they were cases similar to Mr. Uwinkindi's.189 The Appeals Chamber can
identify no error in this approach. Furthermore, the Appeals Chamber notes that the Referral
Chamber was aware of Mr. Uwinkindi's proposed line of defence, 190 and acted within its discretion

Appeal Brief, paras. 69-80.
Brief, para. 70. See also Appeal Brief, para. 75.
181 See Impugned Decision, para. 162.
182 Appeal Brief, para. 75.
183 Appeal Brief, paras. 71-73, 76.
184 Appeal Brief, para. 80. See also Reply Brief, paras. 38·40.
185 Response Brief, paras. 108-112.
186 Response Brief, paras. 113-134.
187 Response Brief, para. 119 (internal quotations omitted). See also Response Brief, paras. 120-131.
188 Impugned Decision, paras. 170-196.
189 Impugned Decision, paras. 185, 196.
190 Impugned Decision, para. 162.
179

180 Appeal
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in finding that he would be able to pursue his line of defence in view of the immunity provisions in
the Transfer Law and the impartiality and independence of Rwandan judges.l'" Mr. Uwinkindi fails
to support his contention that his case is uniquely susceptible to interference. Finally, Mr.
Uwinkindi has failed to point to any evidence of the purported "deteriorating political climate" in
Rwanda or to substantiate its connection to his case, and thus he has not demonstrated on appeal
any error in the Referral Chamber's failure to take this factor into account.
76.

Consequently, the Appeals Chamber dismisses Mr. Uwinkindi's Twelfth, Thirteenth, and

Fourteenth Grounds of Appeal.
J. Monitoring and Revocation (Grounds 15 and 16)

77.

In the Impugned Decision, the Referral Chamber found that "it would be in the interest of

justice to ensure that there is an adequate system of monitoring in place if this case is to be
transferred to Rwanda.,,192 The Referral Chamber took note that the ACHPR, an independent organ
established under the African Charter on Human and Peoples' Rights, had expressed an interest in
monitoring proceedings at the cost of the Tribunal or the Residual Mechanism, and, given the
ACHPR's experience, it concluded that the ACHPR would be a "trustworthy agency" to monitor
the proceedings in this case in Rwanda. 193 Accordingly, it requested the Registrar of the Tribunal to
appoint the ACHPR as a monitor for Mr. Uwinkindi's trial in Rwanda and to make arrangements to
that effect. 194
78.

The Referral Chamber requested the ACHPR, inter alia, "to appoint at least two or more

experienced professionals who will conduct full-time monitoring of the proceedings" and to
"submit a regular report every three months on the status of proceedings to the President through
the Registrar upon commencement of the trial and until the completion of the trial and the appellate
process for the Accused and through to the enforcement of sentence, if any.,,195
79.

The Referral Chamber further noted the possibility of revocation of the referral under Rule

Ilbis(F) of the Rules, but considered it "a remedy of last resort" given its possible impact on Mr.

Uwinkindi's right to an expeditious trial. l 96 The Referral Chamber considered that it would be the
duty of the trial monitors to make an appropriate request, if necessary, to the President of the

Impugned Decision, paras. 166, 167.
Decision, para. 208.
193 Impugned Decision, para. 219. See also Impugned Decision, paras. 210-213.
194 Impugned Decision, para. 221. See also Impugned Decision, p. 57 (disposition).
195 Impugned Decision, para. 213. See also Impugned Decision, pp. 57, 58 (disposition).
196 Impugned Decision, para. 217.
191

192 Impugned
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Tribunal through the Registrar.!" The Referral Chamber also expressly granted Mr. Uwinkindi
standing to bring perceived violations of his rights to the attention of the Tribunal and to seek
appropriate orders, including revocation.l'"
80.

Mr. Uwinkindi submits that the Referral Chamber erred in relying on the possibility of the

monitoring of his case and revocation of the referral as guarantees that his trial in Rwanda will be
fair. 199 Mr. Uwinkindi submits that the Referral Chamber lacked sufficient evidence of the
ACHPR's willingness and ability to engage in the type and scope of monitoring envisioned and
ordered by the Referral Chamber.i'" and exceeded its authority in so ordering, given that the
ACHPR is an independent international body not subject to the Tribunal's jurisdiction.i'" He also
contends that the Referral Chamber placed excessive weight on the ACHPR monitoring mechanism
in its evaluation of his right to a fair trial under Rule Ilbis of the Rules?02
81.

Mr. Uwinkindi further argues that the Referral Chamber "effectively excludf'edg" the
viability of invoking the remedy of revocation by characterizing it as a remedy of last resort. 203
Moreover, Mr. Uwinkindi submits that the procedures for invoking it are insufficient, given, inter
alia, that he: (i) does not speak either English or French; (ii) is not provided with an option to view
the monitoring reports submitted by the ACHPR; and (iii) lacks direct standing to make an
application for revocation, and the Referral Chamber's assumption that the ACHPR will do so on
his behalf fails to appreciate the ACHPR's role as a neutral trial monitor, not his advocate.i'"
82.

The Prosecution responds that the Referral Chamber did not err in fashioning robust

monitoring and revocation mechanisms.i'" In particular, the Prosecution states that the Referral
Chamber had the discretion to order the ACHPR to conduct the monitoring and specify the scope of
its monitoring duties, based on its authority to require monitoring under Rule Ilbis(D)(iv) of the

Impugned Decision, para. 219.
Impugned Decision, p. 59 (disposition).
199 Appeal Brief, paras. 81-114. See also Reply Brief, paras. 41-53.
200 Appeal Brief, paras. 82-90.
201 Appeal Brief, paras. 86, 87.
202 Appeal Brief, paras. 91- 102.
203 Appeal Brief, para. 104. See also Appeal Brief, paras. 103, 105-109.
204 Appeal Brief, paras. 107, 110-113.
205 Response Brief, paras. 135-150.
197
198
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Rules. 206 It further argues that Mr. Uwinkindi fails to demonstrate any error in the Referral
Chamber's characterization and application of the revocation remedy to his case. 207
83.

The Appeals Chamber finds no error in the Referral Chamber relying to a considerable

degree on the monitoring mechanism it had fashioned in ensuring that Mr. Uwinkindi's trial will be
fair and, if not, that proceedings would be revoked.r'" The Appeals Chamber recalls that a
designated trial chamber has the discretion to order monitoring, and that it may take such a
mechanism into account in concluding that the trial will be fair. 209 Moreover, the Appeals Chamber
considers that a trial chamber has the authority to dictate the scope of the monitoring and the
frequency and nature of the reporting.i'"
84.

The Appeals Chamber is also satisfied that the Referral Chamber acted within its discretion

in ordering the specific scope and guidelines imposed for the ACHPR's monitoring in this case.
Although the Appeals Chamber notes that the Tribunal lacks the authority to compel an
independent organization which is neither a party nor an organ of the Tribunal to conduct
monitoring.i'! Rule Ilbis(D)(iv) of the Rules authorizes a designated trial chamber to order the
Registrar to send monitors. In this case, the Referral Chamber specifically requested the Registrar to
enter into a suitable agreement with the ACHPR and to seek further directions from the President of
the Tribunal, should the arrangements prove ineffective. 212 Therefore, any difference between the
monitoring ordered by the Referral Chamber and the initial expression of willingness by the
ACHPR to provide monitoring can be resolved during this process or, if not, can be brought to the
attention of the Tribunal for appropriate action.
85.

As regards Mr. Uwinkindi's access to reports submitted through the monitoring mechanism,

the Appeals Chamber observes that the Impugned Decision does not impose any limitation on
Mr. Uwinkindi's access to such reports. The Appeals Chamber considers that, as a general matter,
Mr. Uwinkindi shall have access to the monitoring reports unless the President of the Tribunal or
206 Response Brief, paras. 143, 144. Moreover, the Prosecution contends that the Referral Chamber adequately dealt
with the funding of the monitoring mechanism since the financial arrangements were stipulated in the ACIll'R's letter
indicating that it would conduct the monitoring at the Tribunal's expense as well as in the Referral Chamber's order to
the Registrar to construct a formal agreement regarding the financial arrangements. Response Brief, para. 143.
207 Response Brief, paras. 146-150.
208 Impugned Decision, paras. 35, 60, 132, 139, 146, 159, 169, 196, 219. See also Impugned Decision, pp. 57, 58
(disposition).
209 See Stankovi} Appeal Decision, para. 52.
210 See Stankovi} Appeal Decision, paras. 50-52, 55.
m The Tribunal's coercive authority cannot exceed Chapter VII of the United Nations Charter, which imposes
obligations on member states of the United Nations only. Although paragraph 4 of Security Council Resolution 955
(1994) requests voluntary financial, material, and expert assistance from organizations, it does not mandate this type of
cooperation. See The Prosecutor v, Theoneste Bagosora et al., Case No. ICTR-98-41-T, Decision on Defence Motion to
Obtain Cooperation from the Vatican Pursuant to Article 28, 13 May 2004, para. 3.
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Residual Mechanism determines that there is good cause to limit such access. Finally, the Appeals
Chamber considers that Mr. Uwinkindi's assertion that there are insufficient means by which he can
seek revocation fails to appreciate that the Referral Chamber granted him standing to personally
request this remedy, and this contention is therefore dismissed.
86.

Consequently, the Appeals Chamber dismisses Mr. Uwinkindi's Fifteenth and Sixteenth

Grounds of Appeal.
K. Conclusion

87.

The Appeals Chamber has dismissed Mr. Uwinkindi's appeal, and, therefore, his case may

be referred to Rwanda in accordance with the Impugned Decision. In addition, the Appeals
Chamber has found that monitoring reports should be submitted on a monthly basis until the
President of the Tribunal or Residual Mechanism decides otherwise.
88.

Finally, the Appeals Chamber recalls that, in a separate decision, it ordered Trial Chamber

III of the Tribunal ("Trial Chamber") to direct the Prosecution to file a corrected indictment in Mr.
Uwinkindi's case in order to remedy several defects which had been identified.i'' The Appeals
Chamber considers it important that these defects be remedied prior to Mr. Uwinkindi's transfer to
Rwanda so that the Rwandan Prosecutor General's Office may file its own adapted indictmenr'"
based on an instrument that gives proper notice and so that this case remains trial ready at the
Tribunal in the event of any possible revocation of the order referring this case to Rwanda.

IV. DISPOSITION
89.

For the foregoing reasons, the Appeals Chamber

DENIES Mr. Uwinkindi's Motion to Expunge;
DENIES Mr. Uwinkindi's Motion for Hearing;
DENIES the Prosecution's Motion to Strike;

DENIES the Motion to File an Amicus Curiae Brief;
DISMISSES Mr. Uwinkindi's appeal in all respects and AFFIRMS the Impugned Decision; and
STAYS the transfer of Mr. Uwinkindi to Rwanda pending the Trial Chamber's acceptance of the

corrected indictment.

Impugned Decision, para. 221. See also Impugned Decision, pp. 57, 58 (disposition).
Jean Uwinkindi v. The Prosecutor, Case No. ICTR-01-75-AR72(C), Decision on Defence Appeal against the
Decision Denying Motion Alleging Defects in the Indictment, 16 November 2011, para. 60.
212

213
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Done in English and French, the English version being authoritative.

Done this 16th day of December 2011,
At The Hague,
The Netherlands.

Judge Theodor Meron
Presiding

FSeal of the Tribunalg

214 The Appeals Chamber observes that, pursuant to Article 4 of the Transfer Law, "[tlhe Prosecutor General's Office of
the Republic [of Rwanda] shall adapt the ICTR indictment in order to make [it] compliant with the provisions of the
Code of Criminal Procedure of Rwanda",
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Referral Bench did the same here and therefore, it was reasonable for the Referral Bench to
conclude that, it was "satisfied that [BiH] has a legal structure in place to ensure that operation of
the detention facility is in accordance with international standards" and that the Appellant failed to
concretely establish that he would be subject to retaliation if detained in BiH. 207 Pursuant to its
previous findings, the Appeals Chamber considers that the Appellant has failed to show that the
Referral Bench's conclusion on conditions of detention in BiH do not also encompass concerns
about post-conviction detention,z°8 Accordingly, the Appeals Chamber finds that the Appellant has
not demonstrated that the Referral Bench erred in law or in fact by failing to properly examine the
general conditions of detention -

including post-conviction detention -

in BiH, as well as the

risks involved in light of the personal circumstances of the Appellant.
99.

The Appeals Chamber stresses that it is satisfied that the pre-trial conditions in the detention

unit attached to the State Court of BiH meet internationally recognized standards. However, as to
the vagueness of the timing for the construction of the new prison to accommodate persons
convicted by the State Court of BiH, the Appeals Chamber recalls the Prosecution's obligation to
alert the Referral Bench in case there are any serious concerns that the minimum standards of pre
trial-or, in case of a conviction, post-conviction- detention will not be met.
100.

For the foregoing reasons, the Appellant's fifth ground of appeal is dismissed.

F. Sixth Ground of Appeal
101.

The Appellant submits that the Referral Bench erred in law and in fact by: (a) assuming that

monitoring of the case, if referred, would be undertaken by the OSCE or a similar organization by
arrangement with the Prosecutor; (b) determining that it had the authority to order the Prosecution
to continue its efforts to ensure the monitoring of and reporting on the proceedings before the State
Court of BiH after the case had been referred to BiH, and

to

report to the Referral Bench on the

progress made by the BiH Prosecutor, as well as on the progress of the proceedings.Y'
(a) Submissions
102.

The Appellant submits that: (a) the Prosecution has no obligation to monitor the

proceedings; (b) the Referral Bench has no authority to issue orders to the Prosecution in this
respect, and (c) the Prosecution's observers "would not be an appropriate and sufficient tool to
First Impugned Decision, para. 87.
. .
Cf Stankovic Rule 11bis Appeal Decision, para. 37; Jankovic Rule I1bis Appeal Decision, para. 74: "the Appellant
has offered nothing to suggest that the Referral Bench erred in considering the fairness of the conditions of confinement
in Bosnia and Herzegovina, be it pre- or post-conviction"; see also Mejakic Rule 11 bis Appeal Decision, para. 58.
209 First Notice of Appeal, para. 12.
207
208

31

Case No.: IT-97-2511-ARllbis.l & IT-97-25/1-ARllbis.2

4 September 2006

11280

ANNEX L

UnitedNations Mechanism for International Crirrinal Tribunals

4.5.2014

English I Francais I bosanski, hrv44li28i1KinyarWanda

Home

I About I Cases I Documents I News I Recruitment

'--

Ie]

---..J

Enforcement of sentences
--
····- -- -- -- -·····- - -  --l
[!:ccuse:J con\lcted by the ICTR ..

~) Show 0 n ma p

~ SllOW on map

On 1 July 2012 and 1 July 2013, the Mechanism took over responsibility for
the supervision of all sentences pronounced by the ICTR and the ICTY,
respectively.
Individuals convicted of crimes by the !CTR or IC1Y do not serve their sentences in the United

Related links
Agreements on Enforcement of ICTR
Sentences
Agreements on Enforcement of!CTY
Sentences

Nations detention facilities in Arusha orThe Hague, because these facilities are not penitentiaries.
Sentences are served in UN Member States that have concluded enforcement agreements with the
Tribunals or the Mechanism. The same regime applies to any individuals convicted by the MICT and
the agreements concluded by the !CTR and ICTY remain in force for the MICT.

t'Ih
-'8;W

This map displays the States that have signed an enforcement of sentences agreement and where
convicted persons have been transferred.

How an enforcement State is chosen
The decision on where a convicted person will serve his or her sentence is governed by Article 25 of
the Mechanism Statute and the Mechanism's Practice Direction on the Procedure for Designation of
the State in which a Convicted Person is to Serve His or Her Sentence. The designation process
consists of 4 steps:

1. The Registrar communicates with one or more State(s) to determine their willingness to
enforce the sentence.
2. The Registrar submits a report to the Mechanism President, which lists potential enforcing
State(s) and contains other pertinent information.
3. The President designates an enforcement State, based on the information submitted by the
Registrar and any other inquiries he or she chooses to make.

4. The Registrar executes the decision.

Standards of detention
Sentences handed down by the ICTR, ICTY, and Mechanism are enforced in accordance with
international standards of detention and the applicable law of the enforcing State, subject to the
supervision of the Mechanism.

http://unrrict.org/enforcement-of-sentences.htm
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Conditions of imprisonment must be compatible with relevant human rights standards including:
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The Standard Minimum Rules for the Treatment of Prisoners, adopted by the First United
Nations Congress on the Prevention of Crime and the Treatment of Offenders, and approved
by the Economic and Social Council by its resolutions 663 C (XXIV) of 31 July 1957 and 2076
(LXII) of 13 May 1977.
The Body of Principles for the Protection of all Persons under Any Form of Detention or
Imprisonment, approved by the UN Cieneral Assembly resolution 43/173 of 9 Dec. 1988.
• The Basic Principles for the Treatment of Prisoners, affirmed by the UN General Assembly
resolution 45/111 of 14 Dec. 1990.
Recognised organisations such as the International Committee of the Red Cross and the European
Committee for the Prevention of Torture and Inhuman or Degrading Treatment Or Punishment
regularly monitor the conditions of imprisonment to ensure international standards are being met.

Pardon, Commutation of Sentence or Early Release
Article 26 of the Mechanism Statute enables those convicted by the ICTR, the IClYorthe
Mechanism to apply for pardon, commutation of sentence or early release.
The decision on whether to grant a request is taken by the Mechanism President and, in addition to
Article 26, is governed by:
• Rule 151 of the MICT Rules of Procedure and Evidence, and
• The Practice Direction on the Procedure for the Determination of Applications for Pardon,
Commutation of Sentence and Early Release of Persons Convicted by the ICTR, the IClY or
the Mechanism.
As set out in the Practice Direction, an application may be initiated in two ways: by the enforcement
State or by direct petition from the convicted person. See for example the First Decision of the MICT
President on early release, in the case against Paul Bisengimana, 11 Dec. 2012.
Countries that have signed an agreement with the ICTR but wnere no detainees have been transferred to date:
France, Rwanda, Senegal, Swaziland.
Countries that have signed an agreement iMth the IeTY but where no detainees have been transferred to date:
Albania, Poland, Slovakia, Ukraine.

http://unmict.org/enforcement-of-sentences.htm
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Member States Cooperation

Headquarters Agreement between the United Nations and the Kingdom of the Netherlands
Main document (1994) I Amendment (2001): Article X0I bis

I

Annex to Headquarters Agreement

Legislations implementing the Statute of the Tribunal:
Greece, 15 Dec. 1998 Belgium, 22 Mar.1996
France, 2 Jan. 1995
Finland, 15 Jan. 1994
Romania, 28 July
Switzerland, 21 Dec. 1995 Denmark, 21 Dec. 1994 United States, 1994
1998
Hungary, 1996
Australia, 28 Aug. 1995
Sweden, 1 July 1994
(amended 5 July 2011)
Croatia, 1996
New Zealand, 9 June 1995 Norway, 1 July 1994
United Kingdom, 1996 Germany, 10 Apr.1995
Spain, 1 June 1994
· 1J
1996
A ust ria,
une

Bosnia-Herzegovina,6
Apr. 1995

Italy, 28 Dec. 1993

The Netherlands, 21
Apr. 1994 .

Agreements on the Enforcement of Sentences:
. Albania, 19 Sept.
Belgium, 2 May 2007
Austria, 23 July 1999
2008
Poland, 18 Sept. 2008 United Kingdom, 11 Mar. Norway, 24 Apr. 1998
2004
Slovakia, 7 Apr. 2008 Denmark, 4 June 2002
Finland, 7 lVIay 1997
Italy, 6 Feb. 1997
Estonia, 11 Feb. 2008 Spain, 28 Mar. 2000
Portugal, 19 Dec.
France, 25 Feb. 2000
2007
Ukraine, 7 Aug. 2007 Sweden, 23 Feb. 1999
Germany, ad hoc agreements:
Tarculovski, 16 June 2011 I Galle, 16 Dec. 2008 I Kunarac, 14 Nov. 2002

I Tadic,

17 Oct. 2000

View the Map on
Enforcement of
Sentences

http://VMW.icty.org/sid/137
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CCPR General Comment No. 21: Article 10 (Humane Treatment of
Persons Deprived of Their Liberty)
Adopted at the Forty-fourth Session ofthe Human Rights Committee, on 10 April

1992

[Replaces general comment 9 concerning humane treatment of persons deprived of
liberty]
1.
This general comment replaces general comment No. 9 (the sixteenth
session, 1982) reflecting and further developing it.
2.
Article 10, paragraph 1, of the International Covenant on Civil and Political
Rights applies to anyone deprived of liberty under the laws and authority of the State
who is held in prisons, hospitals - particularly psychiatric hospitals- detention camps
or correctional institutions or elsewhere. States parties should ensure that the
principle stipulated therein is observed in all institutions and establishments within
their jurisdiction where persons are being held.
3.
Article 10, paragraph 1, imposes on States parties a positive obligation
towards persons who are particularly vulnerable because of their status as persons
deprived of liberty, and complements for them the ban on torture or other cruel,
inhuman or degrading treatment or punishment contained in article 7 of the Covenant.
Thus, not only may persons deprived of their liberty not be subjected to treatment that
is contrary to article 7, including medical or scientific experimentation, but neither
may they be subjected to any hardship or constraint other than that resulting from the
deprivation of liberty; respect for the dignity of such persons must be guaranteed
under the same conditions as for that of free persons. Persons deprived of their liberty
enjoy all the rights set forth in the Covenant, subject to the restrictions that are
unavoidable in a closed environment.
4.
Treating all persons deprived of their liberty with humanity and with respect
for their dignity is a fundamental and universally applicable rule. Consequently, the
application of this rule, as a minimum, cannot be dependent on the material resources

available in the State party. This rule must be applied without distinction of any kind,
such as race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status.
5.
States parties are invited to indicate in their reports to what extent they are
applying the relevant United Nations standards applicable to the treatment of
prisoners: the Standard Minimum Rules for the Treatment of Prisoners (1957), the
Body of Principles for the Protection of All Persons under Any Form of Detention or
of
Conduct
for
Imprisonment
(1988),
the
Code
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Law Enforcement Officials (1978) and the Principles of Medical Ethics relevant to the
Role of Health Personnel, particularly Physicians, in the Protection of Prisoners and
Detainees against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (1982).
6.
The Committee recalls that reports should provide detailed information on
national legislative and administrative provisions that have a bearing on the right
provided for in article 10, paragraph 1. The Committee also considers that it is
necessary for reports to specify what concrete measures have been taken by the
competent authorities to monitor the effective application of the rules regarding the
treatment of persons deprived of their liberty. States parties should include in their
reports information concerning the system for supervising penitentiary establishments,
the specific measures to prevent torture and cruel, inhuman or degrading treatment,
and how impartial supervision is ensured.
7.
Furthermore, the Committee recalls that reports should indicate whether the
various applicable provisions form an integral part of the instruction and training of
the personnel who have authority over persons deprived of their liberty and whether
they are strictly adhered to by such personnel in the discharge of their duties. It would
also be appropriate to specify whether arrested or detained persons have access to
such information and have effective legal means enabling them to ensure that those
rules are respected, to complain if the rules are ignored and to obtain adequate
compensation in the event of a violation.
8.
The Committee recalls that the principle set forth in article 10, paragraph 1,
constitutes the basis for the more specific obligations of States parties in respect of
criminal justice, which are set forth in article 10, paragraphs 2 and 3.
9.
Article 10, paragraph 2 (a), provides for the segregation, save in exceptional
circumstances, of accused persons from convicted ones. Such segregation is required
in order to emphasize their status as unconvicted persons who at the same time enjoy
the right to be presumed innocent as stated in article 14, paragraph 2. The reports of
States parties should indicate how the separation of accused persons from convicted
persons is effected and explain how the treatment of accused persons differs from that
of convicted persons.
10.
As to article 10, paragraph 3, which concerns convicted persons,
the Committee wishes to have detailed information on the operation of the
No penitentiary system should be
penitentiary system of the State party.
only retributory; it should essentially seek the reformation and social rehabilitation of
the prisoner. States parties are invited to specify whether they have a system to
provide assistance after release and to give information as to its success.
11.
In a number of cases, the information furnished by the State party contains no
specific reference either to legislative or administrative provisions or to practical
measures to ensure the re-education of convicted persons. The Committee requests
specific information concerning the measures taken to provide teaching, education
and re-education, vocational guidance and training and also concerning work
programmes for prisoners inside the penitentiary establishment as well as outside.
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12.
In order to determine whether the principle set forth in article 10, paragraph 3,
is being fully respected, the Committee also requests information on the specific
measures applied during detention, e.g., how convicted persons are dealt with
individually and how they are categorized, the disciplinary system, solitary
confinement and high-security detention and the conditions under which contacts are
ensured with the outside world (family, lawyer, social and medical services,
non-governmental organizations).
13.
Moreover, the Committee notes that in the reports of some States parties no
information has been provided concerning the treatment accorded to accused juvenile
persons and juvenile offenders. Article 10, paragraph 2 (b), provides that accused
juvenile persons shall be separated from adults. The information given in reports
shows that some States parties are not paying the necessary attention to the fact that
this is a mandatory provision of the Covenant: The text also provides that cases
involving juveniles must be considered as speedily as possible. Reports should
specify the measures taken by States parties to give effect to that provision. Lastly,
under article 10, paragraph 3, juvenile offenders shall be segregated from adults and
be accorded treatment appropriate to their age and legal status insofar as conditions of
detention are concerned, such as shorter working hours and contact with relatives,
with the aim of furthering their reformation and rehabilitation. Article 10 does not
indicate any limits of juvenile age. While this is to be determined by each State party
in the light of relevant social, cultural and other conditions, the Committee is of the
opinion that article 6, paragraph 5, suggests that all persons under the age of 18 should
be treated as juveniles, at least in matters relating to criminal justice. States should
give relevant information about the age groups of persons treated as juveniles. In that
regard, States parties are invited to indicate whether they are applying the
United Nations Standard Minimum Rules for the Administration of Juvenile Justice,
known as the Beijing Rules (1987).
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45/111.

Basic Principles for the Treatment of Prisoners

The General Assembly,
Bearing in mind the long-standing concern of the United Nations for
the humanization of criminal justice and the protection of human
rights,
Bearing in mind also that sound policies of crime prevention and
control are essential to viable planning for economic and social
development,
Recognizing that the Standard Minimum Rules for the Treatment of
Prisoners, adopted by the First United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, are of great value
and influence in the development of penal policy and practice,
Considering the concern of previous United Nations congresses on the
prevention of crime and the treatment of offenders, regarding the
obstacles of various kinds that prevent the full implementation of the
Standard Minimum Rules;
Believing that the full implementation of the Standard Minimum Rules
would be facilitated by the articulation of the basic principles
underlying them,
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Recalling resolution 10 on the status of prisoners and resolution 17
on the human rights of prisoners, adopted by the Seventh United
Nations Congress on the Prevention of Crime and the Treatment of
Offenders,
Recalling also the statement submitted at the tenth session of the
Committee on Crime Prevention and Control by Caritas Internationalis,
the Commission of the Churches on International Affairs of the World
Council of Churches, the International Association of Educators for
World Peace, the International Council for Adult Education, the
International Federation of Human Rights, the International Prisoners'
Aid Association, the International Union of Students, the World
Alliance of Young Men's Christian Associations and the World Council
of Indigenous Peoples, which are non-governmental organizations in
consultative status with the Economic and Social Council, category II,
Recalling further the relevant recommendations contained in the report
of the Interregional Preparatory Meeting for the Eighth United Nations
Congress on the Prevention of Crime and the Treatment of Offenders on
topic II, "Criminal justice policies in relation to problems of
imprisonment, other penal sanctions and alternative measures",
Aware that the Eighth Congress coincided with International Literacy
Year, proclaimed by the General Assembly in its resolution 42/104 of 7
December 1987,
Desiring to reflect the perspective noted by the Seventh Congress,
namely, that the function of the criminal justice system is to
contribute to safeguarding the basic values and norms of society,
Recognizing the usefulness of drafting a declaration on the human
rights of prisoners,
Affirms the Basic Principles for the Treatment of Prisoners, contained
in the annex to the present resolution, and requests the Secretary
General to bring it to the attention of Member States.
ANNEX
Basic Principles for the Treatment of Prisoners
1.
All prisoners shall be treated with the respect due to their
inherent dignity and value as human beings.
2.
There shall be no discrimination on the grounds of race, colour,
sex, language, religion, political or other opinion, national or
social origin, property, birth or other status.
3.
It is, however, desirable to respect the religious beliefs and
cultural precepts of the group to which prisoners belong, whenever
local conditions so require.
4.
The responsibility of prisons for the custody of prisoners and
for the protection of society against crime shall be discharged in
keeping with a State's other social objectives and its fundamental
responsibilities for promoting the well-being and development of all
members of society.
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5.
Except for those limitations that are demonstrably necessitated
by the fact of incarceration, all prisoners shall retain the human
rights and fundamental freedoms set out in the Universal Declaration
of Human Rights, and, where the State concerned is a party, the
International Covenant on Economic, Social and Cultural Rights, and
the International Covenant on Civil and Political Rights and the
Optional Protocol thereto, as well as such other rights as are set out
in other United Nations covenants.
6.
All prisoners shall have the right to take part in cultural
activities and education aimed at the full development of the human
personality.
7.
Efforts addressed to the abolition of solitary confinement as a
punishment, or to the restriction of its use, should be undertaken and
encouraged.
8.
Conditions shall be created enabling prisoners to undertake
meaningful remunerated employment which will facilitate their
reintegration into the country's labour market and permit them to
contribute to their own financial support and to that of their
families.
9.
Prisoners shall have access to the health services available in
the country without discrimination on the grounds of their legal
situation.
10. With the participation and help of the community and social
institution, and with due regard to the interests of victims,
favourable conditions shall be created for the reintegration of the
ex-prisoner into society under the best possible conditions.
11.

The above Principles shall be applied impartially.
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Standard Minimum Rules for the Treatment of Prisoners
Adopted by the First United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, held at Geneva in 1955, and approved by the Economic
and Social Council by its resolutions 663 C (XXIV) of 31 July 1957 and 2076 (LXII)
of 13 May 1977

PRELIMINARY OBSERVATIONS

1. The following rules are not intended to describe in detail a model system of penal institutions. They
seek only, on the basis of the general consensus of contemporary thought and the essential elements
of the most adequate systems of today, to set out what is generally accepted as being good principle
and practice in the treatment of prisoners and the management of institutions.
2. In view of the great variety of legal, social, economic and geographical conditions of the world, it is
evident that not all of the rules are capable of application in all places and at all times. They should,
however, serve to stimulate a constant endeavour to overcome practical difficulties in the way of their
application, in the knowledge that they represent, as a whole, the minimum conditions which are
accepted as suitable by the United Nations.
3. On the other hand, the rules cover a field in which thought is constantly developing. They are not
intended to preclude experiment and practices, provided these are in harmony with the principles and
seek to further the purposes which derive from the text of the rules as a whole. It will always be
justifiable for the central prison administration to authorize departures from the rules in this spirit.
4. (1) Part I of the rules covers the general management of institutions, and is applicable to all
categories of prisoners, criminal or civil, untried or convicted, including prisoners subject to "security
measures" or corrective measures ordered by the judge.
(2) Part II contains rules applicable only to the special categories dealt with in each section.
Nevertheless, the rules under section A, applicable to prisoners under sentence, shall be equally
applicable to categories of prisoners dealt with in sections B, C and D, provided they do not conflict
with the rules governing those categories andare for their benefit.
5. (1) The rules do not seek to regulate the management of institutions set aside for young persons
such as Borstal institutions or correctional schools, but in general part I would be equally applicable in
such institutions.
(2) The category of young prisoners should include at least all young persons who come within the
jurisdiction of juvenile courts. As a rule, such young persons should not be sentenced to imprisonment.
Part I
RULES OF GENERAL APPLICATION

Basic principle
6. (1) The following rules shall be applied impartially. There shall be no discrimination on grounds of
race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth
or other status.
(2) On the other hand, it is necessary to respect the religious beliefs and moral precepts of the group
to which a prisoner belongs.
Register
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7. (1) In every place where persons are imprisoned there shall be kept a bound registration book with
numbered pages in which shall be entered in respect of each prisoner received:
( a ) Information concerning his identity;
( b ) The reasons for his commitment and the authority therefor;
( c ) The day and hour of his admission and release.
(2) No person shall be received in an institution without a valid commitment order of which the details
shall have been previously entered in the register.

Separation of categories
8. The different categories of prisoners shall be kept in separate institutions or parts of institutions
taking account of their sex, age, criminal record, the legal reason for their detention and the
necessities of their treatment. Thus,
( a ) Men and women shall so far as possible be detained in separate institutions; in an institution
which receives both men and women the whole of the premises allocated to women shall be entirely
separate;
( b ) Untried prisoners shall be kept separate from convicted prisoners;
( c ) Persons imprisoned for debt and other civil prisoners shall be kept separate from persons
imprisoned by reason of a criminal offence;
( d ) Young prisoners shall be kept separate from adults.

Accommodation
9. (1) Where sleeping accommodation is in individual cells or rooms, each prisoner shall occupy by
night a cell or room by himself. If for special reasons, such as temporary overcrowding, it becomes
necessary for the central prison administration to make an exception to this rule, it is not desirable to
have two prisoners in a cell or room.
(2) Where dormitories are used, they shall be occupied by prisoners carefully selected as being
suitable to associate with one another in those conditions. There shall be regular supervision by night,
in keeping with the nature of the institution.
10. All accommodation provided for the use of prisoners and in particular all sleeping accommodation
shall meet all requirements of health, due regard being paid to climatic conditions and particularly to
cubic content of air, minimum floor space, lighting, heating and ventilation.
11. In all places where prisoners are required to live or work,

( a ) The windows shall be large enough to enable the prisoners to read or work by natural light, and
shall be so constructed that they can allow the entrance of fresh air whether or not there is artificial
ventilation;
( b ) Artificial light shall be provided sufficient for the prisoners to read or work without injury to
eyesight.
12. The sanitary installations shall be adequate to enable every prisoner to comply with the needs of
nature when necessary and in a clean and decent manner.
13. Adequate bathing and shower installations shall be provided so that every prisoner may be enabled
and required to have a bath or shower, at a temperature suitable to the climate, as frequently as
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necessary for general hygiene according to season and geographical region, but at least once a week
in a temperate climate.
14. All parts of an institution regularly used by prisoners shall be properly maintained and kept
scrupulously clean at all times.

Personal hygiene
15. Prisoners shall be required to keep their persons clean, and to this end they shall be provided with
water and with such toilet articles as are necessary for health and cleanliness.
16. In order that prisoners may maintain a good appearance compatible with their self-respect,
facilities shall be provided for the proper care of the hair and beard, and men shall be enabled to shave
regularly.

Clothing and bedding
17. (1) Every prisoner who is not allowed to wear his own clothing shall be provided with an outfit of
clothing suitable for the climate and adequate to keep him in good health. Such clothing shall in no
manner be degrading or humiliating ..
(2) All clothing shall be clean and kept in proper condition. Underclothing shall be changed and washed
as often as necessary for the maintenance of hygiene.
(3) In exceptional circumstances, whenever a prisoner is removed outside the institution for an
authorized purpose, he shall be allowed to wear his own clothing or other inconspicuous clothing.
18. If prisoners are allowed to wear their own clothing, arrangements shall be made on their admission
to the institution to ensure that it shall be clean and fit for use.
19. Every prisoner shall, in accordance with local or national standards, be provided with a separate
bed, and with separate and sufficient bedding which shall be clean when issued, kept in good order
and changed often enough to ensure its cleanliness.

Food
20. (1) Every prisoner shall be provided by the administration at the usual hours with food of
nutritional value adequate for health and strength, of wholesome quality and well prepared and
served.
(2) Drinking water shall be available to every prisoner whenever he needs it.

Exercise and sport
21. (1) Every prisoner who is not employed in outdoor work shall have at least one hour of suitable
exercise in the open air daily if the weather permits.
(2) Young prisoners, and others of suitable age and physique, shall receive physical and recreational
training during the period of exercise. To this end space, installations and equipment should be
provided.

Medical services
22. (1) At every institution there shall be available the services of at least one qualified medical officer
who should have some knowledge of psychiatry. The medical services should be organized in close
relationship to the general health administration of the community or nation. They shall include a
psychiatric service for the diagnosis and, in proper cases, the treatment of states of mental
. abnormality.
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(2) Sick prisoners who require specialist treatment shall be transferred to specialized institutions or to
civil hospitals. Where hospital facilities are provided in an institution, their equipment, furnishings and
pharmaceutical supplies shall be proper for the medical care and treatment of sick prisoners, and there
shall be a staff of suitable trained officers.
(3) The services of a qualified dental officer shall be available to every prisoner.
23. (1) In women's institutions there shall be special accommodation for all necessary pre-natal and
post-natal care and treatment. Arrangements shall be made wherever practicable for children to be
born in a hospital outside the institution. If a child is born in prison, this fact shall not be mentioned in
the birth certificate.
(2) Where nursing infants are allowed to remain in the institution with their mothers, provision shall be
made for a nursery staffed by qualified persons, where the infants shall be placed when they are not in
the care of their mothers.
24. The medical officer shall see and examine every prisoner as soon as possible after his admission
and thereafter as necessary, with a view particularly to the discovery of physical or mental illness and
the taking of all necessary measures; the segregation of prisoners suspected of infectious or
contagious conditions; the noting of physical or mental defects which might hamper rehabilitation, and
the determination of the physical capacity of every prisoner for work.
25. (1) The medical officer shall have the care of the physical and mental health of the prisoners and
should daily see all sick prisoners, all who complain of illness, and any prisoner to whom his attention
is specially directed.
(2) The medical officer shall report to the director whenever he considers that a prisoner's physical or
mental health has been or will be injuriously affected by continued imprisonment or by any condition of
imprisonment.
26. (1) The medical officer shall regularly inspect and advise the director upon:
( a ) The quantity, quality, preparation and service of food;
( b ) The hygiene and cleanliness of the institution and the prisoners;
( c ) The sanitation, heating, lighting and ventilation of the institution;
( d ) The suitability and cleanliness of the prisoners' clothing and bedding;
( e ) The observance of the rules concerning physical education and sports, in cases where there is no
technical personnel in charge of these activities.
(2) The director shall take into consideration the reports and advice that the medical officer submits
according to rules 25 (2) and 26 and, in case he concurs with the recommendations made, shall take
immediate steps to give effect to those recommendations; jf they are not within his competence or if
he does not concur with them, he shall immediately submit his own report and the advice of the
medical officer to higher authority.
Discipline and punishment

27. Discipline and order shall be maintained with firmness, but with no more restriction than is
necessary for safe custody and well-ordered community life.
28. (1) No prisoner shall be employed, in the service of the institution, in any disciplinary capacity.
(2) This rule shall not, however, impede the proper functioning of systems based on self-government,
under which specified social, educational or sports activities or responsibilities are entrusted, under
supervision, to prisoners who are formed into groups for the purposes of treatment.
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29. The following shall always be determined by the law or by the regulation of the competent
administrative authority:
( a ) Conduct constituting a disciplinary offence;
( b ) The types and duration of punishment which may be inflicted;
( c ) The authority competent to impose such punishment.
30. (1) No prisoner shall be punished except in accordance with the terms of such law or regulation,
and never twice for the same offence.
(2) No prisoner shall be punished unless he has been informed of the offence alleged against him and
given a proper opportunity of presenting his defence. The competent authority shall conduct a
thorough examination of the case.
(3) Where necessary and practicable the prisoner shall be allowed to make his defence through an
interpreter.
31. Corporal punishment, punishment by placing in a dark cell, and all cruel, inhuman or degrading
punishments shall be completely prohibited as punishments for disciplinary offences.
32. (1) Punishment by close confinement or reduction of diet shall never be inflicted unless the medical
officer has examined the prisoner and certified in writing that he is fit to sustain it.
(2) The same shall apply to any other punishment that may be prejudicial to the physical or mental
health of a prisoner. In no case may such punishment be contrary to or depart from the principle
stated in rule 31.
(3) The medical officer shall visit daily prisoners undergoing such punishments and shall advise the
director if he considers the termination or alteration of the punishment necessary on grounds of
physical or mental health.
Instruments of restraint

33. Instruments of restraint, such as handcuffs, chains, irons and strait-jackets, shall never be applied
as a punishment. Furthermore, chains or irons shall not be used as restraints. Other instruments of
restraint shall not be used except in the following circumstances:
( a ) As a precaution against escape during a transfer, provided that they shall be removed when the
prisoner appears before a judicial or administrative authority;
( b ) On medical grounds by direction of the medical officer;
( c ) By order of the director, if other methods of control fail, in order to prevent a prisoner from
injuring himself or others or from damaging property; in such instances the director shall at once
consult the medical officer and report to the higher administrative authority.
34. The patterns and manner of use of instruments of restraint shall be decided by the central prison
administration. Such instruments must not be applied for any longer time than is strictly necessary.
Information to and complaints by prisoners

35. (1) Every prisoner on admission shall be provided with written information about the regulations
governing the treatment of prisoners of his category, the disciplinary requirements of the institution,
the authorized methods of seeking information and making complaints, and all such other matters as
are necessary to enable him to understand both his rights and his obligations and to adapt himself to
the life of the institution.
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(2) If a prisoner is illiterate, the aforesaid information shall be conveyed to him orally.
36. (1) Every prisoner shall have the opportunity each week day of making requests or complaints to
the director of the institution or the officer authorized to represent him.
(2) It shall be possible to make requests or co-mplaints to the inspector of prisons during his
inspection. The prisoner shall have the opportunity to talk to the inspector or to any other inspecting
officer without the director or other members of the staff being present.
(3) Every prisoner shall be allowed to make a request or complaint, without censorship as to substance
but in proper form, to the central prison administration, the judicial authority or other proper
authorities through approved channels.
(4) Unless it is evidently frivolous or groundless, every request or complaint shall be promptly dealt
with and replied to without undue delay.
Contact with the outside world
37. Prisoners shall be allowed under necessary supervision to communicate with their family and
reputable friends at regular intervals, both by correspondence and by receiving visits.
38. (1) Prisoners who are foreign nationals shall be allowed reasonable facilities to communicate with
the diplomatic and consular representatives of the State to which they belong.
(2) Prisoners who are nationals of States without diplomatic or consular representation in the country
and refugees or stateless persons shall be allowed similar facilities to communicate with the diplomatic
representative of the State which takes charge of their interests or any national or international
authority whose task it is to protect such persons.
39. Prisoners shall be kept informed regularly of the more important items of newsby the reading of
newspapers, periodicals or special institutional publications, by hearing wireless transmissions, by
lectures or by any similar means as authorized or controlled by the administration.
Books
40. Every institution shall have a library for the use of all categories of prisoners, adequately stocked
with both recreational and instructional books, and prisoners shall be encouraged to make full use of it.
Religion
41. (1) If the institution contains a sufficient number of prisoners of the same religion, a qualified
representative of that religion shall be appointed or approved. If the number of prisoners justifies it
and conditions permit, the arrangement should be on a full-time basis.
(2) A qualified representative appointed or approved under paragraph (1) shall be allowed to hold
regular services and to pay pastoral visits in private to prisoners of his religion at proper times.
(3) Access to a qualified representative of any religion shall not be refused to any prisoner. On the
other hand, if any prisoner should object to a visit of any religious representative, his attitude shall be
fully respected.
42. So far as practicable, every prisoner shall be allowed to satisfy the needs of his religious life by
attending the services provided in the institution and havlnq in his possession the books of religious
observance and instruction of his denomination.
Retention of prisoners' property
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43. (1) All money, valuables, clothing and other effects belonging to a prisoner which under the
regulations of the institution he is not allowed to retain shall on his admission to the institution be
placed in safe custody. An inventory thereof shall be signed by the prisoner. Steps shall be taken to
keep them in good condition.
(2) On the release of the prisoner all such articles and money shall be returned to him except in so far
as he has been authorized to spend money or send any such property out of the institution, or it has
been found necessary on hygienic grounds to destroy any article of clothing. The prisoner shall sign a
receipt for the articles and money returned to him.
(3) Any money or effects received for a prisoner from outside shall be treated in the same way.
(4) If a prisoner brings in any drugs or medicine, the medical officer shall decide what use shall be
made of them.
Notification of death, illness, transfer, etc.

44. (1) Upon the death or serious illness of, or serious injury to a prisoner, or his removal to an
institution for the treatment of mental affections, the director shall at once inform the spouse, if the
prisoner is married, or the nearest relative and shall in any event inform any other person previously
designated by the prisoner.
(2) A prisoner shall be informed at once of the death or serious illness of any near relative. In case of
the critical illness of a near relative, the prisoner should be authorized, whenever circumstances allow,
to go to his bedside either under escort or alone.
(3) Every prisoner shall have the right to inform at once his family of his imprisonment or his transfer
to another institution.
Removal of prisoners

45. (1) When the prisoners are being removed to or from an institution, they shall be exposed to
public view as little as possible, and proper safeguards shall be adopted to protect them from insult,
curiosity and publicity in any form.
(2) The transport of prisoners in conveyances with inadequate ventilation or light, or in any way which
would subject them to unnecessary physical hardship, shall be prohibited.
(3) The transport of prisoners shall be carried out at the expense of the administration and equal
conditions shall obtain for all of them.
Institutional personnel

46. (1) The prison administration shall provide for the careful selection of every grade of the
personnel, since it is on their integrity, humanity, professional capacity and personal sultabillty for the
work that the proper administration of the institutions depends.
(2) The prison administration shall constantly seek to awaken and maintain in the minds both of the
personnel and of the public the conviction that this work is a social service of great importance, and to
this end all appropriate means of informing the public should be used.
(3) To secure the foregoing ends, personnel shall be appointed on a full-time basis as professional
prison officers and have civil service status with security of tenure subject only to good conduct,
efficiency and physical fitness. Salaries shall be adequate to attract and retain suitable men and
women; employment benefits and conditions of service shall be favourable in view of the exacting
nature of the work.
47. (1) The personnel shall possess an adequate standard of education and intelligence.
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(2) Before entering on duty, the personnel shall be given a course of training in their general and
specific duties and be required to pass theoretical and practical tests.
(3) After entering on duty and during their career, the personnel shall maintain and improve their
knowledge and professional capacity by attending courses of in-service training to be organized at
suitable intervals.
.
48. All members of the personnel shall at all times so conduct themselves and perform their duties as
to "influence the prisoners for good by their example and to command their respect.
49. (1) So far as possible, the personnel shall include a sufficient number of specialists such as
psychiatrists, psychologists, social workers, teachers and trade instructors.
(2) The services of social workers, teachers and trade instructors shall be secured on a permanent
basis, without thereby excluding part-time or voluntary workers.
50. (1) The director of an institution should be adequately qualified for his task by character,
administrative ability, suitable training and experience.
(2) He shall devote his entire time to his official duties and shall not be appointed on a part-time basis.
(3) He shall reside on the premises of the institution or in its immediate vicinity.
(4) When two or more institutions are under the authority of one director, he shall visit each of them
at frequent intervals. A responsible resident official shall be in charge of each of these institutions.
51. (1) The director, his deputy, and the majority of the other personnel of the institution shall be able
to speak the language of the greatest number of prisoners, or a language understood by the greatest
number of them.
(2) Whenever necessary, the services of an interpreter shall be used.
52. (1) In institutions which are large enough to require the services of one or more full-time medical
officers, at least one of them shall reside on the premises of the institution or in its immediate vicinity.
(2) In other institutions the medical officer shall visit daily and shall reside near enough to be able to
attend without delay in cases of urgency.
53. (1) In an institution for both men and women, the part of the institution set aside for women shall
be under the authority of a responsible woman officer who shall have the custody of the keys of all
that part of the institution.
(2) No male member of the staff shall enter the part of the institution set aside for women unless
accompanied by a woman officer.
(3) Women prisoners shall be attended and supervised only by women officers. This does not,
however, preclude male members of the staff, particularly doctors and teachers, from carrying out
their professional duties in institutions or parts of institutions set aside for women.
54. (1) Officers of the institutions shall not, in their relations with the prisoners, use force except in
self-defence or in cases of attempted escape, or active or passive physical resistance to an order based
on law or regulations. Officers who have recourse to force must use no more than is strictly necessary
and must report the incident immediately to the director of the institution.
(2) Prison officers shall be given special physical training to enable them to restrain aggressive
prisoners.
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(3) Except in special circumstances, staff performing duties which bring them into direct contact with
prisoners should not be armed. Furthermore, staff should in no circumstances be provided with arms
unless they have been trained in their use.
Inspection

55. There shall be a regular inspection of penal institutions and services by qualified and experienced
inspectors appointed by a competent authority. Their task shall be in particular to ensure that these
institutions are administered in accordance with existing laws and regulations and with a view to
bringing about the objectives of penal and correctional services .'
Part II
RULES APPLICABLE TO SPECIAL CATEGORIES

A. Prisoners under sentence

Guiding principles

56. The guiding principles hereafter are intended to show the spirit in which penal institutions should
be administered and the purposes at which they should aim, in accordance with the declaration made
under Preliminary Observation 1 of the present text.
57. Imprisonment and other measures which result in cutting off an offender from the outside world
are afflictive by the very fact of taking from the person the right of self-determination by depriVing him
of his liberty. Therefore the prison system shall not, except as incidental to justifiable segregation or
the maintenance of discipline, aggravate the suffering inherent in such a situation.
58. The purpose and justification of a sentence of imprisonment or a similar measure deprivative of
liberty is ultimately to protect society against crime. This end can only be achieved if the period of
imprisonment is used to ensure, so far as possible, that upon his return to society the offender is not
only willing but able to lead a law-abiding and self-supporting life.
59. To this end, the institution should utilize all the remedial, educational, moral, spiritual and other
forces and forms of assistance which are appropriate and available, and should seek to apply them
according to the individual treatment needs of the prisoners.
60. (1) The regime of the institution should seek to minimize any differences between prison life and
life at liberty which tend to lessen the responsibility of the prisoners or the respect due to their dignity
as human beings.
(2) Before the completion of the sentence, it is desirable that the necessary steps be taken to ensure
for the prisoner a gradual return to life in society. This aim may be achieved, depending on the case,

by a pre-release regime organized in the same institution or in another appropriate institution, or by
release on trial under some kind of supervision which must not be entrusted to the police but should
be combined with effective social aid.
'
61. The treatment of prisoners should emphasize not their exclusion from the community, but their
continuing part in it. Community agencies should, therefore, be enlisted wherever possible to assist the
staff of the institution in the task of social rehabilitation of the prisoners. There should be in connection
with every institution social workers charged with the duty of maintaining and improving all desirable
relations of a prisoner with his family and with valuable social agencies. Steps should be taken to
safeguard, to the maximum extent compatible with the law and the sentence, the rights relating to
civil interests, social security rights and other social benefits of prisoners.
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62. The medical services of the institution shall seek to detect and shall treat any physical or mental
illnesses or defects which may hamper a prisoner's rehabilitation. All necessary medical, surgical and
psychiatric services shall be provided to that end,
63. (1) The fulfilment of these principles requires individualization of treatment and for this purpose a
flexible system of classifying prisoners in groups; it is therefore desirable that such groups should be
distributed in separate institutions suitable for the treatment of each group,
(2) These institutions need not provide the same degree of security for every group. It is desirable to
provide varying degrees of security according to the needs of different groups. Open institutions, by
the very fact that they provide no physical security against escape but rely on the self-discipline of the
inmates, provide the conditions most favourable to rehabilitation for carefully selected prisoners,
(3) It is desirable that the number of prisoners in closed institutions should not be so large that the
individualization of treatment is hindered. In some countries it is considered that the population of
such institutions should not exceed five hundred. In open institutions the population should be as small
as possible.
(4) On the other hand, it is undesirable to maintain prisons which are so small that proper facilities
cannot be provided.
·64. The duty of society does not end with a prisoner's release. There should, therefore, be
governmental or private agencies capable of lending the released prisoner efficient after-care directed
towards the lessening of prejudice against him and towards his social rehabilitation.
Treatment
65, The treatment of persons sentenced to imprisonment or a similar measure shall have as its
purpose, so far as the length of the sentence permits, to establish in them the will to lead law-abiding
and self-supporting lives after their release and to fit them to do so, The treatment shall be such as
will encourage their self-respect and develop their sense of responsibility,
66. (1) To these ends, all appropriate means shall be used, including religious care in the countries
where this is possible, education, vocational quldance and training, social casework, employment
counselling, physical development and strengthening of moral character, in accordance with the
individual needs of each prisoner, taking account of his social and criminal history, his physical and
mental capacities and aptitudes, his personal temperament, the length of his sentence and his
prospects after release.
(2) For every prisoner with a sentence of suitable length, the director shall receive, as soon as possible
after his admission, full reports on all the matters referred to in the foregoing paragraph. Such reports
shall always include a report by a medical officer, wherever possible qualified in psychiatry, on the
physical and mental condition of the prisoner.
(3) The reports and other relevant documents shall be placed in an individual file. This file shall be
kept up to date and classified in such a way that it can be consulted by the responsible personnel
whenever the need arises.
Classification and individualization
67. The purposes of classification shall be:
( a ) To separate from others those prisoners who, by reason of their criminal records or bad
characters, are likely to exercise a bad influence;
( b ) To divide the prisoners into classes in order to facilitate their treatment with a view to their social
rehabilitation,
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68. So far as possible separate institutions or separate sections of an institution shall be used for the
treatment of the different classes of prisoners.
69. As soon as possible after admission and after a study of the personality of each prisoner with a
sentence of suitable length, a programme of treatment shall be prepared for him in the light of the
knowledge obtained about his individual needs, his capacities and dispositions.
Privileges
70. Systems of privileges appropriate for the different classes of prisoners and the different methods of
treatment shall be established at every institution, in order to encourage good conduct, develop a
sense of responsibility and secure the interest and co-operation of the prisoners in their treatment.
Work
71. (1) Prison labour must not be of an afflictive nature.
(2) All prisoners under sentence shall be required to work, subject to their physical and mental fitness
as determined by the medical officer.
(3) Sufficient work of a useful nature shall be provided to keep prisoners actively employed for a
normal working day.
(4) So far as possible the work provided shall be such as will maintain or increase the prisoners, ability
to earn an honest llvlnq after release.
(5) Vocational training in useful trades shall be provided for prisoners able to profit thereby and
especially for young prisoners.
(6) Within the limits compatible with proper vocational selection and with the requirements of
institutional administration and discipline, the prisoners shall be able to choose the type of work they
wish to perform.
72. (1) The organization and methods of work in the institutions shall resemble as closely as possible
those of similar work outside institutions, so as to prepare prisoners for the conditions of normal
occupational life.
(2) The interests of the prisoners and of their vocational training, however, must not be subordinated
to the purpose of making a financial profit from an industry in the institution.
73. (1) Preferably institutional industries and farms should be operated directly by the administration
and not by private contractors.
(2) Where prisoners are employed in work not controlled by the administration, they shall always be
under the supervision of the institution's personnel. Unless the work is for other departments of the
government the full normal wages for such work shall be paid to the administration by the persons to
whom the labour is supplied, account being taken of the output of the prisoners.
74. (1) The precautions laid down to protect the safety and health of free workmen shall be equally
observed in institutions.
(2) Provision shall be made to indemnify prisoners against industrial injury, including occupational
disease, on terms not less favourable than those extended by law to free workmen.
75. (1) The maximum daily and weekly working hours of the prisoners shall be fixed by law or by
administrative regulation, taking into account local rules or custom in regard to the employment of free
workmen.
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(2) The hours so fixed shall leave one rest day a week and sufficient time for education and other
activities required as part of the treatment and rehabilitation of the prisoners.
76. (1) There shall be a system of equitable remuneration of the work of prisoners.
(2) Under the system prisoners shall be allowed to spend at least a part of their earnings on approved
articles for their own use and to send a part of their earnings to their family.
(3) The system should also provide that a part of the earnings should be set aside by the
administration so as to constitute a savings fund to be handed over to the prisoner on his release.
Education and recreation

77. (1) Provision shall be made for the further education of all prisoners capable of profiting thereby,
including religious instruction in the countries where this is possible. The education of illiterates and
young prisoners shall be compulsory and special attention shall be paid to it by the administration.
(2) So far as practicable, the education of prisoners shall be integrated with the educational system of
the country so that after their release they may continue their education without difficulty.
78. Recreational and cultural activities shall be provided in all institutions for the benefit of the mental
and physical health of prisoners.
Social relations and after-care

79. Special attention shall be paid to the maintenance and improvement of such relations between a
prisoner and his family as are desirable in the best interests of both.
80. From the beginning of a prisoner's sentence consideration shall be given to his future after release
and he shall be encouraged and assisted to maintain or establish such relations with persons or
agencies outside the institution as may promote the best interests of his family and his own social
reha biIitation.
81. (1) Services and agencies, governmental or otherwise, which assist released prisoners to re
establish themselves in society shall ensure, so far as is possible and necessary, that released
prisoners be provided with appropriate documents and identification papers, have suitable homes and
work to go to, are suitably and adequately clothed having regard to the climate and season, and have
sufficient means to reach their destination and maintain themselves in the period immediately
following their release.
(2) The approved representatives of such agencies shall have all necessary access to the institution
and to prisoners and shall be taken into consultation as to the future of a prisoner from the beginning
of his sentence.
(3) It is desirable that the activities of such agencies shall be centralized or co-ordinated as far as
possible in order to secure the best use of their efforts.
B. Insane and mentally abnormal prisoners

82. (1) Persons who are found to be insane shall not be detained in prisons and arrangements shall be
made to remove them to mental institutions as soon as possible.
(2) Prisoners who suffer from other mental diseases or abnormalities shall be observed and treated in
specialized institutions under medical management.
(3) During their stay in a prison, such prisoners shall be placed under the special supervision of a
medical officer.
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(4) The medical or psychiatric service of the penal institutions shall provide for the psychiatric
treatment of all other prisoners who are in need of such treatment.
83. It is desirable that steps should be taken, by arrangement with the appropriate agencies, to ensure
if necessary the continuation of psychiatric treatment after release and the provision of social
psychiatric after-care.
C. Prisoners under arrest or awaiting trial
84. (1) Persons arrested or imprisoned by reason of a criminal charge against them, who are detained
either in police custody or in prison custody (jail) but have not yet been tried and sentenced, will be
referred to as "untried prisoners" hereinafter in these rules.
(2) Unconvicted prisoners are presumed to be innocent and shall be treated as such.
(3) Without prejudice to legal rules for the protection of individual liberty or prescribing the procedure
to be observed in respect of untried prisoners, these prisoners shall benefit by a special regime which
is described in the following rules in its essential requirements only.
85. (1) Untried prisoners shall be kept separate from convicted prisoners.
(2) Young untried prisoners shall be kept separate from adults and shall in principle be detained in
separate institutions.
86. Untried prisoners shall sleep singly in separate rooms, with the reservation of different local
.
custom in respect of the climate.
87. Within the limits compatible with the good order of the institution, untried prisoners may, if they so
desire, have their food procured at their own expense from the outside, either through the
administration or through their family or friends. Otherwise, the administration shall provide their food.
88. (1) An untried prisoner shall be allowed to wear his own clothing if it is clean and suitable.
(2) If he wears prison dress, it shall be different from that supplied to convicted prisoners.
89. An untried prisoner shall always be offered opportunity to work, but shall not be required to work.
If he chooses to work, he shall be paid for it.
90. An untried prisoner shall be allowed to procure at his own expense or at the expense of a third
party such books, newspapers, writing materials and other means of occupation as are compatible with
the interests of the administration of justice and the security and good order of the institution.
91. An untried prisoner shall be allowed to be visited and treated by his own doctor or dentist if there
is reasonable ground for his application and he is able to pay any expenses incurred.
92. An untried prisoner shall be allowed to inform immediately his family of his detention and shall be
given all reasonable facilities for communicating with his family and friends, and for receiving visits
from them, subject only to restrictions and supervision as are necessary in the interests of the
administration of justice and of the security and good order of the Institution.
93. For the purposes of his defence, an untried prisoner shall be allowed to apply for free legal aid
where such aid is available, and to receive visits from his legal adviser with a view to his defence and
to prepare and hand to him confidential instructions. For these purposes, he shall if he so desires be
supplied with writing material. Interviews between the prisoner and his legal adviser may be within
sight but not within the hearing of a police or institution official.
D. Civil prisoners
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94. In countries where the law permits imprisonment for debt, or by order of a court under any other
non-criminal process, persons so imprisoned shall not be subjected to any greater restriction or
severity than is necessary to ensure safe custody and good order. Their treatment shall be not less
favourable than that of untried prisoners, with the reservation, however, that they may possibly be
required to work.
E. Persons arrested or detained without charge
95. Without prejudice to the provisions of article 9 of the International Covenant on Civil and Political
Rights, persons arrested or imprisoned without charge shall be accorded the same protection as that
accorded under part I and part II, section C. Relevant provisions of part II, section A, shall likewise be
applicable where their application may be conducive to the benefit of this special group of persons in
custody, provided that no measures shall be taken implying that re-education or rehabilitation is in any
way appropriate to persons not convicted of any criminal offence.
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A/RES/43/173
76th plenary meeting
9 December 1988
43/173.

Body of Principles for the Protection of All Persons
under Any Form of Detention or Imprisonment

The General Assembly,
Recalling its resolution 35/177 of 15 December 1980, in which it referred
the task of elaborating the draft Body of Principles for the Protection of All
Persons under Any Form of Detention or Imprisonment to the Sixth Committee and
decided to establish an open-ended working group for that purpose,
Taking note of the report of the Working Group on the Draft Body of
Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment, which met during the forty-third session of the General Assembly
and completed the elaboration of the draft Body of Principles,
Considering that the Working Group decided to submit the text of the
draft Body of Principles to the Sixth Committee for its consideration and
adoption,
Convinced that the adoption of the draft Body of Principles would make an
important contribution to the protection of human rights,
Considering the need to ensure the wide dissemination of the text of the
Body of Principles,
1.
Approves the Body of Principles for the Protection of All Persons
under Any Form of Detention or Imprisonment, the text of which is annexed to
the present resolution;
2.
Expresses its appreciation to the Working Group on the Draft Body of
Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment for its important contribution to the elaboration of the Body of
Principles;
3.
Requests the Secretary-General to inform the States Members of the
United Nations or members of specialized agencies of the adoption of the Body
of Principles;
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4.
Urges that every effort be made so that the Body of
becomes generally known and respected.

Princif!t-1313

ANNEX
Body of Principles for the Protection of All Persons under
Any Form of Detention or Imprisonment
Scope of the Body of Principles
These principles apply for the protection of all, persons under any form
of detention or imprisonment.
Use of terms
For the purposes of the Body of Principles:
(a)
"Arrest" means the act of apprehending a person for the alleged
commission of an offence or by the action of an authority;
(b)
"Detained person" means any person deprived of personal liberty
except as a result of conviction for an offence;
(c)
"Imprisoned person" means any person deprived of personal liberty as
a result of conviction for an offence;
(d)
above;
(e)

"Detention" means the condition of detained persons as defined

"Imprisonment" means the condition of imprisoned persons as defined

above;
(f)
The words "a judicial or other authority" mean a judicial or other
authority under the law whose status and tenure should afford the strongest
possible guarantees of competence, impartiality and indepen~ence.
Principle 1
All persons under any form of detention or imprisonment shall be treated
in a humane manner and with respect for the inherent dignity of the human
person.
Principle 2
Arrest, detention or imprisonment shall only be carried out strictly in
accordance with the provisions of the law and by competent officials or
persons authorized for that purpose.
Principle 3
There shall be no restriction upon or derogation from any of the human
rights of persons under any form of detention or imprisonment recognized or
existing in any State pursuant to law, conventions, regulations or custom on
the pretext that this Body of Principles does not recognize such rights or
that it recognizes them to a lesser extent.
Principle 4
Any form of detention or imprisonment and all measures affecting the
human rights of a person under any form of detention or imprisonment shall be
ordered by, or be subject to the effective control of, a judicial or other
authority.
Principle 5
1.
These principles shall be applied to all persons within the territory of
any given State, without distinction of any kind, such as race, colour, sex,
language, religion or religious belief, political or other opinion, national,
ethnic or social origin, property, birth or other status.
2.

Measures applied under the law and designed solely to protect the rights
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and special status of women, especially pregnant women and nursing m~1~~~
children and juveniles, aged, sick or handicapped persons shall not be deemed
to be discriminatory.
The need for, and the application of, such measures
shall always be subject to review by a judicial or other authority.
Principle 6
No person under any form of detention or imprisonment shall be sUbjected
to torture or to cruel, inhuman or degrading treatment or punishment.* No
circumstance whatever may be invoked as a justification for torture or other
cruel, inhuman or degrading treatment or punishment.
*
The term "cruel, inhuman or degrading treatment or punishment"
should be interpreted so as to extend the widest possible protection against
abuses, whether physical or mental, including the holding of a detained or
imprisoned person in conditions which deprive him, temporarily or permanently,
of the use of any of his natural senses, such as sight or hearing, or of his
awareness of place and the passing of time.
Principle 7
1.
States should prohibit by law any act contrary to the rights and duties
contained in these principles, make any such act subject to appropriate
sanctions and conduct impartial investigations upon complaints.
2.
Officials who have reason to believe that a violation of this Body of
Principles has occurred or is about to occur shall report the matter to their
superior authorities and, where necessary, to other appropriate authorities or
organs vested with reviewing or remedial powers.
3.
Any other person who has ground to believe that a violation of this Body
of Principles has occurred or is about to occur shall have the right to report
the matter to the superiors of the officials involved as well as to other
appropriate authorities or organs vested with reviewing or remedial powers.
Principle 8
Persons in detention shall be subject to treatment appropriate to their
unconvicted status.
Accordingly, they shall, whenever possible, be kept
separate from imprisoned persons.
Principle 9
The authorities which arrest a person, keep him under detention or
investigate the case shall exercise only the powers granted to them under the
law and the exercise of these powers shall be subject to recourse to a
judicial or other authority.
Principle 10
Anyone who is arrested shall be informed at the time of his arrest of the
reason for his arrest and shall be promptly informed of any charges against
him.
Principle 11
1.
A person shall not be kept in detention without being given an effective
opportunity to be heard promptly by a judicial or other authority.
A detained
person shall have the right to defend himself or to be assisted by counsel as
prescribed by law.
2.
A detained person and his counsel, if any, shall receive prompt and full
communication of any order of detention, together with the reasons therefor.
3.
A judicial or other authority shall be empowered to review as appropriate
the continuance of detention.

1.

Principle 12
There shall be duly recorded:
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(a)

The reasons for the arrest;

(b)
The time of the arrest and the taking of the arrested person to a
place of custody as well as that of his first appearance before a judicial or
other authority;
(c)

The identity of the law enforcement officials concerned;

(d)

Precise information concerning the place of custody.

2.
Such records shall be communicated to the detained person, or his
counsel, if any, in the form prescribed by law.
Principle 13
Any person shall, at the moment of arrest and at the commencement of
detention or imprisonment, or promptly thereafter, be provided by the
authority responsible for his arrest, detention or imprisonment, respectively,
with information on and an explanation of his rights and how to avail 'himself
of such rights.
Principle 14
A person who does not adequately understand or speak the language used by
the authorities responsible for his arrest, detention or imprisonment is
entitled to receive promptly in a language which he understands the
information referred to in principle 10, principle 11, paragraph 2,
principle 12, paragraph 1, and principle 13 and to have the assistance, free
of charge, if necessary, of an interpreter in connection with legal
proceedings subsequent to his arrest.
Principle 15
Notwithstanding the exceptions contained in principle 16, paragraph 4,
and principle 18, paragraph 3, communication of the detained or imprisoned
person with the outside world, and in particular his family or counsel, shall
not be denied for more than a matter of days.
Principle 16
1.
Promptly after arrest and after each transfer from one place of detention
or imprisonment to another, a detained or imprisoned person shall be entitled
to notify or to require the competent authority to notify members of his
family or other appropriate persons of his choice of his arrest, detention or
imprisonment or of the transfer and of the place where he is kept in custody.
2.
If a detained or imprisoned person is a foreigner, he shall also be
promptly informed of his right to communicate by appropriate means with a
consular post or the diplomatic mission of the State of which he is a national
or which is otherwise entitled to receive such communication in accordance
with international law or with the representative of the competent
international organization, if he is a refugee or is otherwise under the
protection of an intergovernmental organization.
3.
If a detained or imprisoned person is a juvenile or is incapable of
understanding his entitlement, the competent authority shall on its own
initiative undertake the notification referred to in the present principle.
Special attention shall be given to notifying parents or guardians.
4.
Any notification referred to in the present principle shall be made or
permitted to be made without delay.
The competent authority may however delay
a notification for a reasonable period where exceptional needs of the
investigation so require.
Principle 17
1.
A detained person shall be entitled to have the assistance of a legal
http://wNN.un.org/documents/gaires/431a43r173.htm

4/8

4.5.2014

AlRES/43/173. Bodyof Principlesfor the Protection ofAll Persons underAnyForm of Detention or Ill1lrisonrrent

counsel.
He shall be informed of his right by the competent authorify1316
promptly after arrest and shall be provided with reasonable facilities for
exercising it.
2.
If a detained person does not have a legal counsel of his
shall be entitled to have a legal counsel assigned to him by a
other authority in all cases where the interests of justice so
without payment by him if he does not have sufficient means to

own choice, he
judicial or
require and
pay.

Principle 18
1.
A detained or imprisoned person shall be entitled to communicate and
consult with his legal counsel.
2.
A detained or imprisoned person shall be allowed adequate time and
facilities for consultations with his legal counsel.
3.
The right of a detained or imprisoned person to be visited by and to
consult and communicate, without delay or censorship and in full
confidentiality, with his legal counsel may not be suspended or restricted
save in exceptional circumstances, to be specified by law or lawful
regulations, when it is considered indispensable by a judicial or other
authority in order to maintain security and good order.
4.
Interviews between a detained or imprisoned person and his legal counsel
may be within sight, but not within the hearing, of a law enforcement
official.
5.
Communications between a detained or imprisoned person and his legal
counsel mentioned in the present principle shall be inadmissible as evidence
against the detained or imprisoned person unless they are connected with a
continuing or contemplated crime.
Principle 19
A detained or imprisoned person shall have the right to be visited by and
to correspond with, in particular, members of his family and shall be given
adequate opportunity to communicate with the outside world, subject to
reasonable conditions and restrictions as specified by law or lawful
regulations.
Principle 20
If a detained or imprisoned person so requests, he shall if possible be
kept in a place of detention or imprisonment reasonably near his usual place
of residence.
Principle 21
1.
It shall be prohibited to take undue advantage of the situation of a
detained or imprisoned person for the purpose of compelling him to confess, to
incriminate himself otherwise or to testify against any other person.
2.
No detained person while being interrogated shall be subject to violence,
threats or methods of interrogation which impair his capacity of decision or
his judgement.
Principle 22
No detained or imprisoned person shall, even with his consent, be
subjected to any medical or scientific experimentation which may be
detrimental to his health.
Principle 23
1.
The duration of any interrogation of a detained or imprisoned person and
of the intervals between interrogations as well as the identity of the
officials who conducted the interrogations and other persons present shall be
recorded and certified in such form as may be prescribed by law.
2.

A detained or imprisoned person, or his counsel when provided by law,
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shall have access to the information described in paragraph 1 of the1b1~dh1r
principle.
Principle 24
A proper medical examination shall be offered to a detained or imprisoned
person as promptly as possible after his admission to the place of detention
or imprisonment, and thereafter medical care and treatment shall be provided
whenever necessary.
This care and treatment shall be provided free of charge.
Principle 25
A detained or imprisoned person or his counsel shall, subject only to
reasonable conditions to ensure security and good order in the place of
detention or imprisonment, have the right to request or petition a judicial or
other authority for a second medical examination or opinion.
Principle 26
The fact that a detained or Lmp.r.i s o n e d person underwent a medical
examination, the name of the physician and the results of such an examination
shall be duly recorded.
Access to such records shall be ensured.
Modalities
therefor shall be in accordance with relevant rules of domestic law.
Principle 27
Non-compliance with these principles in obtaining evidence shall be taken
into account in determining the admissibility of such evidence against a
detained or imprisoned person.
Principle 28
A detained or imprisoned person shall have the right to obtain within the
limits of available resources, if from public sources, reasonable quantities
of educational, cultural and informational material, subject to reasonable
conditions to ensure security and good order in the place of detention or
imprisonment.
Principle 29
1.
In order to supervise the strict observance of relevant laws and
regulations, places of detention shall be visited regularly by qualified and
experienced persons appointed by, and responsible to, a competent authority
distinct from the authority directly in charge of the administration of the
place of detention or imprisonment.
2.
A detained or imprisoned person shall have the right to communicate
freely and in full confidentiality with the persons who visit the places of
detention or imprisonment in accordance with paragraph 1 of the present
principle, subject to reasonable conditions to ensure security and good order
in such places.
Principle 30
1.
The types of conduct of the detained or imprisoned person that constitute
disciplinary offences during detention or imprisonment, the description and
duration of disciplinary punishment that may be inflicted and the authorities
competent to impose such punishment shall be specified by law or lawful
regulations and duly published.
2.
A detained or imprisoned person shall have the right to be heard before
disciplinary action is taken.
He shall have the right to bring such action to
higher authorities for review.
Principle 31
The appropriate authorities shall endeavour to ensure, according to
domestic law, assistance when needed to dependent and, in particular, minor
members of the families of detained or imprisoned persons and shall devote a
particular measure of care to the appropriate custody of children left without
supervision.

1.

Principle 32
A detained person or his counsel shall be entitled at any time to take
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proceedings according to domestic law before a judicial or other
challenge the lawfulness of his detention in order to obtain his release
without delay, if it is unlawful.

2.
The proceedings referred to in paragraph 1 of the present principle shall
be simple and expeditious and at no cost for detained persons without adequate
means. The detaining authority shall produce without unreasonable delay the
detained person before the reviewing authority.
Principle 33
1.
A detained or imprisoned person or his counsel shall have the right to
make a request or complaint regarding his treatment, in particular in case of
torture or other cruel, inhuman or degrading treatment, to the authorities
responsible for the administration of the place of detention and to higher
authorities and, when necessary, to appropriate authorities vested with
revi~wing or remedial powers.
2.
In those cases where neither the detained or imprisoned person nor his
counsel has the possibility to exercise his rights under paragraph 1 of the
present principle, a member of the family of the detained or imprisoned person
or any other person who has knowledge of the case may exercise such rights.
3.
Confidentiality concerning the request or complaint shall be maintained
if so requested by the complainant.
4.
Every request or complaint shall be promptly dealt with and replied to
without undue delay.
If the request or complaint is rejected or, in case of
inordinate delay, the complainant shall be entitled to bring it before a
judicial or other authority.
Neither the detained or imprisoned person nor
any complainant under paragraph 1 of the present principle shall suffer
prejudice for making a request or complaint.
Principle 34
Whenever the death or disappearance of a detained or imprisoned person
occurs during his detention or imprisonment, an inquiry into the cause of
death or disappearance shall be held by a judicial or other authority, either
on its own motion or at the instance of a member of the family of such a
person or any person who has knowledge of the case.
When circumstances so
warrant, such an inquiry shall be held on the same procedural basis whenever
the death or disappearance occurs shortly after the termination of the
detention or imprisonment.
The findings of such inquiry or a report thereon
shall be made available upon request, unless doing so would jeopardize an
ongoing criminal investigation.
Principle 35
1.
Damage incurred because of acts or omissions by a public official
contrary to the rights contained in these principles shall be compensated
according to the applicable rules on liability provided by domestic law.
2.
Information required to be recorded under these principles shall be
available in accordance with procedures provided by domestic law for use in
claiming compensation under the present principle.
Principle 36
1.
A detained person suspected of or charged with a criminal offence shall
be presumed innocent and shall be treated as such until proved guilty
according to law in a public trial at which he has had all the guarantees
necessary for his defence.
2.
The arrest or detention of such a person pending investigation and trial
shall be carried out only for the purposes of the administration of justice on
http://WoMV.un.org/docurnents/gaires/431a43r173.htm
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grounds and under conditions and procedures specified by law.
The i~1~~
of restrictions upon such a person which are not strictly required for the
purpose of the detention or to prevent hindrance to the process of
investigation or the administration of justice, or for the maintenance of
security and good order in the place of detention shall be forbidden.
Principle 37
A person detained on a criminal charge shall be brought before a judicial
or other authority provided by law promptly after his arrest.
Such authority
shall decide without delay upon the lawfulness and necessity of detention.
No
person may be kept under detention pending investigation or trial except upon
the written order of such an authority. A detained person shall, when brought
before such an authority, have the right to make a statement on the treatment
received by him while in custody.
Principle 38
A person detained on a criminal charge shall be entitled to trial within
a reasonable time Or to release pending trial.
Principle 39
Except in special cases provided for by law, a person detained on a
criminal charge shall be entitled, unless a judicial or other authority
decides otherwise in the interest of the administration of justice, to release
pending trial subject to the conditions that may be imposed in accordance with
the law.
Such authority shall keep the necessity of detention under review.
General clause
Nothing in this Body of Principles shall be construed as restricting or
derogating from any right defined in the International Covenant on Civil and
Political Rights.

http://VMw.LU1.org/documenls/galres/431a43r173.htm
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(c) money transfers to Mr Gusinskiy's companies (the Most Bank
episode imputed to the first applicant, see Section 2 (i) above,
§§ 115).
319. As to the pecuniary claims forwarded against the applicants, the
City Court held that the amounts of non-paid taxes cannot be recovered
from the sham companies; therefore, they should be recovered from the
applicants personally, since they were the de facto organisers and
beneficiaries of the tax evasion scheme. The judgment of the City Court in
this part did not refer to any provisions ofthe law.
320. Finally, the City Court changed the legal classification of certain
episodes with which the applicants had been charged. As a result, the
overall sentence was reduced to eight years' imprisonment for each
applicant. A reasoned decision was delivered by the court of appeal some
time later.

E. Serving of the sentences by the applicants

1. Placement ofthejirst applicant in FGU IK-IO
321. On 9 October 2005 the first applicant was transferred from the
remand prison.
322. On 15 October 2005 the first applicant arrived at penal colony
FGU IK-IO, located in the town of Krasnokamensk, Chita Region. On
20 October 2005 the first applicant's wife was notified ofthat by post.
323. The distance between Moscow and Chita is about 6,320 km by
motorway. According to the Government, FGU IK-IO is located about
580 km from the city of Chita. There is a railway line between Chita and
Krasnokamensk; the trains have "sleeping wagons" (first-class
compartments for two persons) with Internet connection and a dining car.
The "transport infrastructure" within Krasnokamensk allowed the visitors
to reach the territory of the penal colony.
324. According to the first applicant, penal colony FGU IK-IO in
Krasnokamensk was not quite the furthest penal colony from Moscow but
it was the least accessible, because direct flights were available to the
colonies further from Moscow. To reach Krasnokamensk from Moscow
involved a minimum of two days. It was a long and strenuous journey,
made even more difficult by the infrequency of flights from Moscow to
Chita. A flight from Moscow to Chita took approximately six and a half
hours (occasionally more, when the aircraft had to refuel in
Yekaterinburg). On arrival in Chita, there was a seven-hour wait before
boarding a train for Krasnokamensk, which took another fifteen hours to
arrive. Alternatively, the visitors had the choice of a train ride from
Moscow, 106 hours on an uninterrupted run. This made it very arduous for
the first applicant's lawyers and family to gain access to him, and
inevitably some of them were not seeing the first applicant as much as they
otherwise would. The first applicant's lawyers described the journey as
"very exhausting and debilitating". Mr Mkrtychev, a lawyer who
undertook the journey from Moscow to Krasnokamensk on eight
occasions, testified that he had never seen any "sleeping wagons" or a
dining car on the trains on which he had travelled. Internet and mobile
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phone reception were also impossible, contrary to what the Government
had maintained. The first applicant further maintained that Krasnokamensk
itself was subject to huge extremes in climate. According to
Mr Mkrtychev, during his first journey there in October 2005 the
temperature was approximately minus ten degrees Celsius, with a freezing
and almost unbearable wind. On one of his later visits the temperature
dropped to 41 degrees below freezing point. The short summer was equally
oppressive, with blistering heat and swarms of mosquitoes.
325. On 25 October 2005 the first applicant's wife visited him in the
colony. She was entitled to a "long family visit" and stayed with the first
applicant until 28 October 2005.
326. The decision to send the first applicant to the Krasnokamensk
colony was taken by the Federal Service of Execution of Sentences 
FSIN. On 9 January 2006 the defence lodged a complaint challenging that
decision. They claimed that the decision was unlawful and arbitrary. In
addition, the first applicant's lawyers pointed out that the second applicant
had also been sent to a very remote region of the Russian Federation, in
apparent disregard of the provisions of Russian law.
327. At the hearing the representatives of the FSIN argued that there
had not been enough places in the penitentiary facilities in Central Russia,
and that a decision had been taken that five convicts should be sent from
Moscow to various regions of Russia. There was no requirement in the law
to consider the individual circumstances of each convict; as a result, the
first applicant was among the five detainees who had been sent to the Chita
Region.
328. The first applicant in the proceedings referred in particular to the
figure mentioned in an interview by the then Minister of Justice
Mr Chayka, who said that in September 2005 the admission capacity of
Russian colonies was 786,753 places, whereas only 637,079 convicts were
detained there. In another interview by Mr Kalinin, the then director of the
FSIN, acknowledged that there had been free places in some of the
colonies.
329. On 6 April 2006 the Zamoskvoretskiy District Court of Moscow
dismissed the first applicant's claim and, referring to Article 73 § 2 of the
Code on the Execution of Sentences, upheld the FSIN's decision as lawful
and justified. The District Court found that under Article 73 of the Code of
Execution of Criminal Sentences a convicted person had the right to serve
his sentence in the region where he was convicted or where he had lived
before. However, if in that prison there were no places vacant, the detainee
could be sent to serve his sentence in the nearest region where it was
possible to accommodate him. The District Court referred to a decision of
FSIN which defined which colonies must accept convicts from Moscow
and in what proportions. According to the District Court, that decision was
taken within the competence of FSIN, and did not violate the law. The
District Court also held that if the first applicant was placed in a nearer
colony the rights of other prisoners might have been violated. The court
ruled that information contained in the interviews of Mr Chayka and
Mr Kalinin on the number of places vacant in the Russian colonies was
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"1. Everyone has the right to respect for his private and family life, his home and
his correspondence.
2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic well-being
of the country, for the prevention of disorder or crime, for the protection of health or
morals, or for the protection of the rights and freedoms of others."

A. The parties' submissions

1. The Government's submissions
823. The Government maintained that there had been no interference
with the applicants' rights under Article 8 of the Convention. The
Government emphasised that any limitation of the applicants' rights under
Article 8 was related to their criminal conviction and was inherent in the
very concept of criminal punishment. The Government described the
geographical position of the Krasnokamensk colony (where. the first
applicant had been sent) and the Kharp colony (where the second applicant
had been sent) and transport routes linking them to Moscow, where the
applicants' families lived. They concluded that there had been no
interference with the applicants' private lives on account of their placement
in those particular penal colonies.
824. Further, the colonies where the applicants were serving their
sentences had special facilities for long-term family visits. Those facilities
were furnished and equipped with household appliances. The applicants
could have had six short-term and four long-term family visits per year.
Furthermore, they were entitled to obtain additional family visits as a
reward for exemplary behaviour. The relatives were informed about the
time of the visits in advance. The administration of the penal colonies had
never refused the applicants or their relatives the right to a visit.
825. In any event, even if there had been an interference with the
applicants' rights under Article 8, it was in accordance with paragraph 2 of
this Convention provision. Thus, the Government insisted that the measure
complained of was lawful. Under Article 73 of the CES a convict was
entitled to serve his prison sentence in the same federal constituency where
he was convicted (in the applicants' case, Moscow). However, where this
is impossible, the convict was sent to serve his sentence in a penal colony
situated in the next closest federal constituency. Several regions of Russia
(Moscow, St Petersburg and some republics of the Northern Caucasus)
have no general-regime penal colonies. In order to avoid prison
overcrowding and comply with the requirements of Article 3 of the
Convention, as interpreted in the Court's case-law in respect to prison
conditions in Russia, convicts from those regions were sent to colonies
situated in other regions. For example, convicts from Moscow often served
their sentences even further from Moscow than the town of
Krasnokamensk, where the first applicant had been sent. According to the
Government, Article 73 of the CES "was complied with in the majority of
the federal constituencies of the Russian Federation". In many regions new
penal colonies were being built. The applicants were treated in this respect
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in the same manner as any other convict in a similar situation. There were
no grounds for giving the applicants preferential treatment because of their
family or financial situation. They were sent to serve their sentences in
such distant locations because there was no place for them in other regions
of Russia.
826. The Government further maintained that it had been necessary to
guarantee the security of the applicants themselves. The Government
considered that since the applicants' case had been widely publicised, it
had been important to protect them from "unauthorised contacts with
journalists, ill-disposed private individuals, in particular those who had
suffered as a result of [the applicant's crimes]..., from unauthorised rallies
and picketing". Furthermore, the Government noted that the applicants'
cellmates could have learned that they had money in foreign banks. That
could have put the applicants in danger. In the Government's words, the
detainees in the Yamalo-Nenetskiy Autonomous region and in the Chita
region were less informed about the details of the applicants' case than
those in Central Russia. Therefore, the applicants were more secure where
they were.
827. Finally, the Government indicated that if, by derogation from the
general rule, the applicants had obtained places in a prison closer to
Moscow that would also have disposed their cellmates against them and
could have put them in danger.
2. The applicants submissions
J

828. In the applicants' words, the location of the penal colony in which
they had to serve their sentences was of direct relevance to their rights
under Article 8. It was inevitable that serving their sentences in such
remote places had interfered with their family life to a greater degree than
if they had been sent to a penal colony nearer to Moscow.
829. The applicants described the hardships related to travelling from
Moscow to Krasnokamensk and Kharp. In support, the first applicant cited
an article written by a group of journalists who had accompanied his
relatives on their trip to the penal colony and testimony by his lawyers. As
a direct consequence of his transfer to Krasnokamensk, his family had only
been able to make use of the "short" visits on one occasion since 2005. Of
course, had the applicant been serving his sentence closer to his family, he
would have been able to make far greater use of the facility for short visits.
On account of the exhausting and demanding nature of the journey, his
young twin sons were unable to visit him in Krasnokamensk at all. The
children were able to visit the first applicant whilst he was detained in
Moscow. The first applicant's elderly father had been able to visit him only
once. The fact that the first applicant's family did not use up his full
allowance of visits - he had five long visits and only one short visit over
14 months at IK-10 penal colony - clearly suggested that the enormous
distance prevented visits taking place.
830. The second applicant also described the hardships associated with
travelling from Moscow to the Kharp colony. In his words, they totally
precluded his family - his wife and two daughters, who at the relevant time
were two and four years old - from visiting him in the colony because of
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Federation in apparent disregard of the provisions of the law. The fact that
both men had been sent thousands of miles from Moscow was strongly
suggestive of improper motives on the part of the State authorities.

B. The Court's assessment
i.Whether there was an interference with the applicants' Article 8
rights
835. The parties disagreed as to whether the fact of serving a sentence
in a particular penal colony amounts to an "interference" with one's private
life. The Court 'reiterates in this respect that any detention which is lawful
for the purposes of Article 5 of the Convention (and there is no doubt that
the applicants' detention following their conviction complied with
Article 5 § 1 (a) of the Convention) entails by its nature various limitations
on private and family life (see Silver and Others v. the United Kingdom,
25 March 1983, § 98, Series A, no. 161). It would be fundamentally wrong
to analyse each and every case of detention following conviction from the
standpoint of Article 8, and to consider the "lawfulness" and
"proportionality" of the prison sentence as such.
836. Thus, as a starting point, the Court accepts that the authorities had
a wide discretion in matters related to execution of sentences. However,
the Convention cannot stop at the prison gate (see Hirst
v. the United Kingdom (no. 2) [QC], no. 74025/01, § 70, ECHR 2005-IX),
and there is no question that a prisoner forfeits all of his Article 8 rights
merely because of his status as a person detained following conviction (see
Ploski v. Poland, no. 26761195, 12 November 2002). The Court will not
tum a blind eye to such limitations which go beyond what would normally
be accepted in the case of an ordinary detainee. Thus, for example, it is an
essential part of a prisoner's right to respect for family life that the prison
authorities assist him in maintaining contact with his close family (see
Messina v. Italy (no. 2), no. 25498/94, § 61, ECHR 2000-X). Limitations
on contacts with other prisoners and with family members, imposed by
prison rules, have been regarded by the Court as an "interference" with the
rights protected by Article 8 of the Convention (see Van der Ven
v. the Netherlands, no. 50901199, § 69, ECHR 2003-11).
837. Thus, placing a convict in a particular prison may potentially raise
an issue under Article 8 if its effects for the applicant's private and family
life go beyond "normal" hardships and restrictions inherent to the very
concept of imprisonment. As the Commission already observed in
Wakefield v. the United Kingdom (no. 15817/89, decision of 1 October
1990, DR 66, p. 251): "Article 8 requires the State to assist prisoners as far
as possible to create and sustain ties with people outside prison in order to
promote prisoners' social rehabilitation. In this context the location of the
place where a prisoner is detained is relevant". Furthermore, the right to
respect for family life imposes upon states a positive obligation to assist
prisoners in maintaining effective contact with their close family members
(see X v. the United Kingdom, no. 9054/80, Commission decision of
8 October 1982, DR 30, p. 115). In the context of imprisonment the
Commission recognised that the possibility for close family members to
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visit a detainee constitutes an essential factor in the maintenance of family
life (see Hacisuleymanoglou v. Italy no. 23241/94, decision of 20 October
1994, DR no. 79-B, p. 121).
838. The Court reiterates that in the Wakefield case the Commission
considered that the refusal to allow the applicant a permanent transfer from
Yorkshire to Scotland to be near his fiancee had constituted an interference
with the applicant's right to respect for private life. In the present case the
distances involved were much longer than those in Wakefield. Given the
geographical situation of the colonies concerned, and the realities of the
Russian transport system the Court has no difficulty in accepting that a trip
from Moscow to the Krasnokamensk colony or the Kharp colony was a
long and exhaustive endeavour, especially for the applicants' young
children. Indeed, it was not the applicants themselves but the members of
their respective families who suffered from the remoteness of the colonies.
Still, the applicants were affected by this measure, albeit indirectly,
because they probably received fewer visits than they would have received
had they been located closer to Moscow. In sum, the Court finds that this
measure constituted an interference with the applicants' Article 8 rights to
privacy and family life.
2. Whether the interference was justified under Article 8 § 2

839. The Court now will turn to the justification for the interference.
The Court reiterates that under Article 8 § 2 an interference with family
and private life is justified if it is "in accordance with the law and is
necessary in a democratic society in the interests of national security,
public safety or the economic well-being of the country, for the prevention
of disorder or crime, for the protection of health or morals, or for the
protection of the rights and freedoms of others".
(a) Whether the interference was "lawful"

840. Russian law stipulates that, as a matter of principle, a detainee
should serve his sentence in the place where he was convicted. Exemption
from this rule is possible if there is no physical place available in the local
penitentiary institutions; in this case a detainee must be sent to serve his
sentence to the nearest region, or, if there is no place there, to the next
nearest region (Article 73 of the CES - see paragraph 454 above).
841. The applicants claimed that Article 73 of the CES had not been
complied with in their cases. The Court recalls, however, that the principle
of subsidiarity dictates that the Court will not overrule interpretations of
the domestic law given by the domestic courts, except in specific
circumstances (see Malone v. the United Kingdom, 2 August 1984, § 79,
Series A no. 82; Kruslin, cited above, § 29; and Huvig v. France, 24 April
1990, § 28, Series A no. 176-B). The Court retains only residual control in
this sphere.
842. The Court notes that the Russian courts did not find any breach of
the domestic law in the applicants' cases. They considered that the decision
taken by the FSIN (the penitentiary service) establishing quotas for
distributing the convicts between different colonies constituted a sufficient
lawful basis for the applicants' transferral to Krasnokamensk and Kharp
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(see paragraphs 329 and 349 above). The Court is aware that the FSIN was
the main regulatory body in the penitentiary system and, as such, was
competent to decide matters related to transferrals of detainees. In such
circumstances, the Court does not consider it necessary to review the
findings of the Russian courts as to the lawfulness of the measure
complained of. The Court is prepared to accept, for the purposes of the
present case, that the interference with the applicants' family and private
lives was compatible with the domestic legal provisions.
(b) Whether the interference pursued a "legitimate aim"

843. The next question is whether that interference pursued one or
several "legitimate aims", Before the Court the Government argued that
sending the applicants to the two remote colonies pursued three aims:
(a) preventing "unauthorised contacts with journalists", and preventing
"unauthorised rallies and picketing", (b) protecting the applicants from
other convicts or persons who might wish to take vengeance on them,
(c) avoiding overcrowding in the prisons located in Moscow.
844. As to the first aim, the Government did not explain how it was
related to any of the "legitimate aims" expressly mentioned in Article 8 § 2
of the Convention. If there was a connection, it was very remote. In any
event, that ground for the transferral of a detainee was not mentioned in the
domestic law, and was not discussed in the domestic proceedings. It is an
ex post facto justification which was absent from the domestic decision
making process at all levels, both legislative and judicial.
845. By contrast, the second and third aims mentioned by the
Government appear to be genuine. Thus, the Russian law provided for
transferral of a detainee from one colony to another when his own safety
required it. Furthermore, it is evident that the exception to the
"geographical rule" applied to the applicants was aimed at combating
prison overcrowding in certain regions. Those aims (guaranteeing safety of
the convict and avoiding general overcrowding) are, in the opinion of the
Court, "legitimate" under Article 8 § 2 of the Convention since they
contribute to preventing "disorder and crime" and securing the "rights and
freedoms" of others. It remains to be established whether the measure
complained of was proportionate to those aims.
(c) Whether the interference was proportionate to the legitimate aims

846. The Government claimed that the applicants' transferral to
Krasnokamensk and Kharp had been necessary in order to guarantee their
own safety. However, the authorities did not refer to that ground in the
domestic proceedings, and the courts consequently did not consider
whether the applicants were exposed to any security risks. Furthermore, the
Court cannot accept the general assumption that inmates in the Kharp or
Krasnokamensk colonies were less dangerous for the applicants since these
other inmates did not know who the applicants were: the applicants' trial
was the most mediatised trial of the recent decade and the first applicant's
wealth was well-known from many sources open to the general public.
Finally, the Government's assertion that unnamed "victims" of the
applicants' crimes would try to take vengeance on them did not have any
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factual basis - the principal victim of the crimes imputed to the applicants
was the State itself. It follows that the measure complained of could not
have been justified by the applicants' own safety.
847. The third aim invoked by the Government, namely reducing the
number of inmates in the prisons located in Moscow or in the nearby
regions, needs special attention. The Court is prepared to accept that given
the size of the population in Moscow and the corresponding number of
convicts from that city there were no free places for the applicants there.
However, the rule set by Article 73 of the Code of Execution of Sentences
was relatively clear and simple. It allowed sending a convict to the next
closest region, not several thousand kilometres away.
848. The Court accepts that it was difficult to decide individually for
every detainee from Moscow or another region affected by prison
overcrowding where he or she must serve the sentence. It appears that in
order to address that problem the FSIN came up with a general plan
establishing quotas for the distribution of convicts amongst penitentiary
colonies in different Russian regions ("federal constituencies"). The
Government submitted to the Court a copy of that plan. However, the
Government did not explain how that plan was prepared, and did not
describe a method or algorithm of distribution of convicts used by the
FSIN to draw that plan. The plan itself does not contain any information to
that effect. It is consequently difficult to say to what extent the plan was
compatible with the "geographical rule" set out in Article 73 of the CES.
849. On the facts of the present case it is hardly conceivable that there
were no free places in any of the many colonies situated closer to Moscow,
and that the only two colonies which had free space were located several
thousand kilometres away from the applicants' home. Data referred to by
the applicants and not contested by the Government suggested that at the
time when the applicants were sent to Siberia and the Far North there were
free places in the Russian penitentiary system, including in colonies
situated in Central Russia (see paragraphs 328 and 347 above). Over thirty
five regions in Russia are closer to Moscow than the Yamalo-Nenetskiy
. region, and over fifty-five regions are closer than the Chita region.
Therefore, it was likely that the FSIN plan did not adhere strictly to the
"geographical rule" fixed in Article 73. This may not have led to a breach
of the "geographical rule" in all cases, but it is very likely that that rule was
not followed in the applicants' case.
850. The Court is aware of the difficulties involved in the management
of the prison system. The Court is also mindful of the situation in Russia,
where, historically, penal colonies were built in remote and deserted areas,
far away from the densely populated regions of Central Russia. There are
other arguments speaking in favour of giving the authorities a large margin
of appreciation in this sphere. However, that margin of appreciation is not
unlimited. The distribution of the prison population must not remain
entirely at the discretion of the administrative bodies, such as FSIN. The
interests of the convicts in maintaining at least some family and social ties
must somehow be taken into account. The Russian law is based on a
similar assumption, as the spirit and the goal of Article 73 of the CES was
to preserve the applicants' social and family ties to the place where they
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in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others."

A. Submissions by the parties
244. The applicant pointed out that no family visits had been authorised
during the first nine months after his arrest. In subsequent periods visits had
been limited in number and time: he had been permitted two visits a month
for one hour each. Moreover, he had been separated from his wife or
daughter by a glass partition and could talk to them only through an
interphone and in the presence of a warden. In addition, owing to the
established administrative practice of the Supreme Court, he had not been
permitted any family visits from 3 March to 5 September 2000 and from
7 December 2001 to 10 January 2002, while the appeals against his
conviction were being examined.
245. The Government submitted that during the pre-trial investigation
the investigators had "reasonably restricted" visits by the applicant's
relatives, pursuant to section 18 of the Custody Act. In subsequent periods
the applicant's relatives had been allowed to visit him on a regular basis.
B. The Court's assessment

246. The Court reiterates that detention, like any other measure
depriving a person of his liberty, entails inherent limitations on his private
and family life. However, it is an essential part of a detainee's right to
respect for family life that the authorities enable him or, if need be, assist
him in maintaining contact with his close family. Such restrictions as
limitations imposed on the number of family visits, supervision over those
visits and, if so justified by the nature of the offence, subjection of a
detainee to a special prison regime or special visit arrangements constitute
an interference with his rights under Article 8 but are not, by themselves, in
breach of that provision. Nevertheless, any restriction of that kind must be
applied "in accordance with the law", must pursue one or more of the
legitimate aims listed in paragraph 2 and, in addition, must be justified as
being "necessary in a democratic society" (see, among other authorities,
Estrikh v. Latvia, no. 73819/01, § 166, 18 January 2007; Kucera v. Slovakia,
no. 48666/99, § 127, ECHR 2007-... (extracts); and Klamecki v. Poland
(no. 2), no. 31583/96, § 144,3 April 2003).
247. It was submitted by the applicant, and not contested by the
Government, that during certain periods of his detention he had not been
allowed any family visits, that in the remaining period family visits had
been limited to two one-hour meetings per month, and that he had always
been separated from his family by bars and a glass partition. The Court
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finds that these restrictions amounted to an interference with the applicant's
right to respect for his family life (see Messina v. Italy (no. 2),
no. 25498/94, § 62, ECHR 2000-X). It will now proceed to examine
whether each of the above-mentioned restrictions was justified in the
present case.

1. Refusal offamily visits
248. The applicant was not authorised to receive any family visits from
July 1998 to April 1999 and from March to September 2000, and also in
December 2001 and January 2002.
249. The Court must first examine whether the refusal of family visits
was "in accordance with the law". The interference was based on section 18
of the Custody Act, which provided for the discretionary right of the
investigator to authorise up to two family visits per month. The Court is
therefore satisfied that the refusal had a basis in domestic law. It reiterates,
however, that" the expression "in accordance with the law" does not merely
require that the impugned measure should have a basis in domestic law but
also refers to the quality of the law in question. The law must be sufficiently
clear in its terms to give individuals an adequate indication as to the
circumstances in which and the conditions on which public authorities are
entitled to resort to the impugned measures. In addition, domestic law must
afford a measure of legal protection against arbitrary interference by public
authorities with the rights guaranteed by the Convention. In matters
affecting fundamental rights it would be contrary to the rule of law for legal
discretion granted to the executive to be expressed in terms of unfettered
power. Consequently, the law must indicate the scope of any such discretion
conferred on the competent authorities and the manner of its exercise with
sufficient .clarity, having regard to the legitimate aim of the measure in
question, in order to give the individual adequate protection against
arbitrary interference (see, for instance, Lupsa v. Romania, no. 10337/04,
§§ 32 and 34, ECHR 2006-..., and Al-Nashifv. Bulgaria, no. 50963/99,
§ 119, 20 June 2002).
250. The Court notes that the Custody Act was officially published and
therefore accessible to detainees. However, it fell short of the requirement
of . foreseeability because it conferred unfettered discretion on the
investigator in the matter of family visits but did not define the
circumstances in which a family visit could be refused. The impugned
provision went no further than implying the possibility of refusing family
visits, without saying anything about the length of the measure or the
reasons that could warrant its application. No mention was made of the
possibility of challenging a refusal to issue an authorisation or whether a
court was competent to rule on such a challenge. It follows that the
provisions of Russian law governing family visits did not indicate with
reasonable clarity the scope and manner of exercise of the relevant
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discretion conferred on the public authorities, so that the applicant did not
enjoy the minimum degree of protection to which citizens are entitled under
the rule of law in a democratic society (compare Ostrovar v. Moldova,
no. 35207/03, § 100, 13 September 2005, and Calogero Diana v. Italy,
judgment of 15 November 1996, Reports of Judgments and Decisions
1996-V, §§ 32-33). In view of the above, the Court considers that the
refusal of family visits cannot be regarded as having been "prescribed by
law". In the light of this finding, it is not necessary to assess whether the
other conditions set out in paragraph 2 of Article 8 have been complied
with.
251. There has therefore been a violation of Article 8 on account of
refusal of family visits to the applicant during the periods of his detention
concerned.
2. Limitation on the frequency and duration offamily visits
252. In the remaining period of the applicant's detention he was allowed
to have no more than two short family visits per month.
253. The limitation on the frequency and duration of family visits
afforded to detainees was introduced by section 18 of the Custody Act and
had therefore a lawful basis. The Court accepts that the limitation pursued
the legitimate aims of protecting public safety and preventing disorder and
crime.
254. As to the necessity of the impugned measure in a democratic
society, the Court reiterates that in a series of Italian cases it has already
examined a prison regime substantially similar to that to which the applicant
was subjected. The regime at issue restricted the number of family visits to
not more than two per month and provided for prisoners' separation from
visitors by a glass partition. Taking into account the specific nature of the
phenomenon of Mafia-type organised crime, in which family relations often
playa crucial role, the Court noted that the special regime was instrumental
in curtailing the contacts of imprisoned Mafia members with the outside
world and preventing them from organising and procuring the commission
of crimes both inside and outside their prisons. This led the Court to accept
that in the critical circumstances of the investigations of the Mafia being
conducted by the Italian authorities, the measures complained of were
necessary and proportionate to the legitimate aim (see, among others,
Messina (no. 2), cited above, §§ 65-67, and Indelicato v. Italy (dec.),
no. 31143/96, 6 July 2000).
255. In the present case the Government did not put forward any
argument for justification of the restriction beyond a reference to the
applicable section of the Custody Act. The Court notes with concern that the
Custody Act restricted the maximum frequency of family visits to two per
month in a general manner, without affording any degree of flexibility for
determining whether such limitations were appropriate or indeed necessary
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in each individual case. As regards the applicant's personal situation, the
Court is unable to discern the necessity for such stringent limitations on the
frequency and duration of family visits. It notes that the applicant's wife
was neither a witness nor a co-accused in the criminal proceedings against
him, which removed the risk of collusive action or other obstruction to the
process of collecting evidence (see, by contrast, Kucera, cited above, § 130;
Baginski v. Poland, no. 37444/97, § 92 et seq., 11 October 2005; and
Klamecki, cited above, § 135). The same can be said of the applicant's
daughter, who was still a minor at the material time. Furthermore, the
security considerations relating to criminal family links which had been
found to be justified in the above-mentioned Italian cases were
conspicuously absent in the instant case. In these circumstances, and having
regard to the duration of the limitations on the applicant's contact with his
family, the Court concludes that they went beyond what was necessary in a
democratic society "to prevent disorder and crime". Indeed, the measure in
question reduced the applicant's family life to a degree that can be justified
neither by the inherent limitations involved in detention nor by the
pursuance of the legitimate aim relied on by the Government. The Court
therefore holds that the authorities failed to maintain a fair balance of
proportionality between the means employed and the aim they sought to
achieve.
256. There has therefore been a violation of Article 8 on account of the
restrictions on the frequency and duration of family visits.

3. Separation by glass partition
257. The Court notes that the Government did not refer to any legal or
regulatory act as the basis for installing a glass partition in the cabin for
meetings between detainees and their visitors. The wording which could be
considered as authorising such a measure in remand centres could be found
in the Internal Rules for Remand Centres of the Ministry of Justice
(paragraph 147 of order no. 148 of 12 May 2000). However, these
provisions were not applicable in the applicant's case because at that time
the Lefortovo remand centre was outside the jurisdiction of the Ministry of
Justice and under the management of the Federal Security Service.
Although comparable provisions might be contained in the rules for the
remand centres under the jurisdiction of the Federal Security Service, such
rules - assuming they had been adopted as required by section 16 of the
Custody Act - were never published or made otherwise publicly accessible.
It follows that the impugned measure was not "prescribed by law".
258. In any event, the Court reiterates that, although physical separation
of a detainee from his visitors may be justified by security considerations in
certain cases (see the above-cited Italian cases and also the Dutch cases
concerning a prison regime designed to prevent escapes: Van der Ven v. the
Netherlands, no. 50901/99, § 71, ECHR 2003-11, and Lorse and Others v.
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Limitations imposed on the applicant's contact with his wife

72. On 10 August 1996 the Wroclaw-Srodmiescie District Court ordered
that the applicant should not be allowed to have any personal contact with
his wife in view of the fact that in the meantime she had been charged with
fraud in which the applicant had also been involved. That restriction
included a prohibition of supervised family visits and of communication by
a prison internal phone. Before that date their personal contact had not been
restricted.
73. On 30 January 1997 the applicant requested the Wroclaw District
Court to grant his wife a permit to visit him in prison as they had had no
personal contact since 10 August 1996. The application was dismissed on
7 February 1997 without any reasons being given.
74. On 7 February 1997 the applicant complained to the President of the
Wroclaw Regional Court that not only had all his letters to his wife been
censored but some of them also intercepted or delayed and that he had not
even been allowed to make phone calls to his wife. He submitted that these
facts taken together with the absolute prohibition on any personal contact
with her had amounted to inhuman treatment.
75. On 10 February 1997 the applicant unsuccessfully requested the
Wroclaw-Srodmiescie District Court to stop the censorship of his letters to
his wife.
76. On 24 March 1997 the applicant, likewise unsuccessfully, asked the
court to allow his wife to visit him in prison.
77. On 11 April 1997 he made a similar application, submitting that at
the hearing of 10 April 1997 the court had heard evidence from him and he
had explained all the circumstances relating to his the charges laid against
his wife. The court dismissed the application on 18 April 1997. No reasons
for that decision were given.
78. Subsequently, on 22 and 28 April and 8, 20 and 28 May 1997 the
Wroclaw-Srodmiescie District Court, without giving any reasons for its
decisions, dismissed five further applications in which the applicant asked
to be allowed to see his wife. He argued that the prolonged and drastic
restrictions on their contact were cruel and inhuman and had severely
affected his family life. In his application of 22 May 1997, the applicant
stressed that since the court had heard evidence from his wife on 21 May
1997 (see also paragraph 41 above), there was no further justification to
continue the harsh measures imposed on their personal contact. He relied on
Articles 3 and 8 of the Convention.
79. On 16 June 1997 the Wroclaw-Srodmiescie District Court dismissed
two further, similar applications made by the applicant on 5 and 12 June
1997, holding that the prohibition on any personal contact between him and
his wife was justified by the risk that they might induce one another to give
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C. Proceedings relating to the lawfulness of detention on remand
97. At the material time there were three different legal avenues
enabling a detainee to challenge the lawfulness of his detention: appeal to a
court against a detention order made by a prosecutor; proceedings in which
courts examined applications for prolongation of detention made by a
prosecutor at the investigation stage and proceedings set in motion by a
detainee's application for release.
As regards the last of these, Article 214 of the Code (in the version
applicable at the material time) stated that an accused could at any time
apply to have a preventive measure quashed or lifted. Such an application
had to be decided by the prosecutor or, after the bill of indictment had been
lodged, by the court competent to deal with the case, within a period not
exceeding three days.
98. Under Article 88 of the Code of Criminal Procedure the presence of
the parties at judicial sessions other than hearings was a matter for
discretion of the court. Sessions concerning an application for release, a
prosecutor's application for prolongation of detention or an appeal against a
decision on detention on remand were held in camera. If the defendant
asked for release at a hearing, the court made a decision either during the
same hearing or at a subsequent session in camera.
99. At the material time the law did not give the detainee the right to
participate in any court session concerning his detention on remand. In
practice, only the prosecutor was informed of and could participate in such
sessions. If he was present, he was entitled to adduce arguments before the
court. The prosecutor's submissions were put on the record of the session
(cf. Wloch v. Poland, no. 27785/95, judgment of 19 October 2000,
§§ 69-73).
D. Censorship of a detainee's correspondence and rules concerning
his contact with the outside world
100. Articles 82-90 of the Code of Execution of Criminal Sentences of
1969 (the Code is no longer in force; it was repealed and replaced by the
"new" Code of Execution of Criminal Sentences of 5 August 1997, which
entered into force on 1 September 1998) concerned the execution of
detention on remand. Under Article 89 § 2 of the Code, a detainee might
receive visitors in prison or might contact his family by prison internal
phone provided that he had obtained permission in writing from the
investigating prosecutor (at the investigation stage) or from the trial court
(once the trial commenced). The authorities could order that a visit should
take place in the presenceof a prison guard.
101. Pursuant to the same provision, all correspondence of a detainee
was, as a rule, censored, unless a prosecutor or a court decided otherwise.
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(b) Whether the interference was "in accordance with the law"

146. The Court notes that the contested measure was applied under
Article 89 § 2 of the 1969 Code of Execution of Criminal Sentences (see
paragraph 100). It consequently holds that the interference was "in
accordance with the law".
(c) Whether the interference pursued a "legitimate aim"

147. The Government maintained that the restrictions in issue had been
necessary in order to secure the proper conduct of the criminal proceedings
against the applicant, in particular, to eliminate the risk of the applicant and
his wife acting in collusion.
The Court notes that the limitations on the applicant's contact with his
wife were imposed after she had been charged with a related offence and on
the grounds that there was a risk that they might induce each other to give
false testimonies or obstruct the proper course of the trial (see
paragraphs 72-79 above). The impugned measure can, accordingly, be
considered as having been taken in pursuance of "the prevention of disorder
and crime", which is a legitimate aim under Article 8.
(d) Whether the interference was "necessary in a democratic society"

148. It remains for the Court to ascertain whether the authorities struck a
fair balance of proportionality between, on the one hand, the need to secure
the process of obtaining evidence in the applicant's case and, on the other,
his right to respect for his family life while in detention (see
paragraph 144 above).
149. The Court observes at the outset that the applicant was forbidden to
have any contact with his wife on 10 August 1996. That restriction involved
the prohibition to communicate with her by a prison internal phone or to
receive supervised family visits. It was maintained until 9 August 1997, i.e.
for 1 year (see paragraphs 72-80 above). At the same time, their
correspondence was censored, pursuant to the same provision which
allowed for the limitations on their contact, i.e. Article 89 § 2 of the 1969
Code of Execution of Criminal Sentences (see paragraphs 74-75 and 100
101 above).
150. The Court accepts that, initially, the resort to that measure could be
considered reasonably necessary from the point of view of the aims sought
by the authorities, even though it inevitably resulted in harsh consequences
for the applicant's family life.
However, with the passage of time and given the severity of those
consequences, as well as the authorities' general obligation to assist the
applicant in maintaining contact with his family during his detention, the
situation called, in the Court's opinion, for a careful review of the necessity
of keeping him in a complete isolation from his wife.
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151. In that regard, the Court notes that the District Court did not give
grounds for any but the first and the last of its numerous decisions refusing
the applicant to see his wife (see paragraphs 72-79 above). Nor did that
court consider any alternative means of ensuring that their contact would
not lead to any collusive action or otherwise obstruct the process of taking
evidence, such as, for instance, subjection of their contact to supervision by
a prison officer (see paragraphs 72-79 and 100 above) or to other
restrictions as to the nature, frequency and duration of contact (see, a
contrario, Kalashnikov v. Russia (dec.), no. 47095/99, ECHR,.2001 ...).
Furthermore, the Court finds that the court heard evidence from the
applicant's wife on 21 May 1997 but it maintained the prohibition of their
personal contact for nearly 3 further months, despite the fact that during that
time it did not proceed to obtain any evidence and the trial was adjourned
(see paragraphs 41-43 and 78-80 above).
152. In the circumstances, and having regard to the duration and the
nature of the restrictions on the applicant's contact with his wife as well as
to the fact that they were combined with the censorship of their
correspondence, the Court concludes that they went beyond what was
necessary in a democratic society "to prevent disorder and crime". Indeed,
the measure in question reduced the applicant's family life to the degree that
can be justified neither by the inherent limitations involved in detention nor
by the pursuance of the legitimate aim relied on by the Govenunent. The
Court therefore holds that.the authorities failed to maintain a fair balance of
proportionality between the means employed and the aim they sought to
achieve.

3. Conclusion
153. There has, accordingly, been a violation of Article 8 of the
Convention in regard to the applicant's right to respect for his family life.
VI. THE ALLEGED
CONVENTION

VIOLATION

OF

ARTICLE

34

OF

THE

154. Lastly, the applicant alleged that the censorship of his
correspondence constituted a breach of Poland's obligation under Article 34,
which reads:
"The Court may receive applications from any person, non-governmental
organisation or group of individuals claiming to be the victim of a violation by one of
the High Contracting Parties of the rights set forth in the Convention or the Protocols
thereto. The High Contracting Parties undertake not to hinder in any way the effective
exercise of this right."
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In the case of Kucera v, Slovakia,
The European Court of Human Rights (Fourth Section), sitting as a
Chamber composed of:
Sir Nicolas BRATZA, President,
Mr J. CASADEVALL,
Mr G. BONELLO,
Mr S. PAVLOVSCHI,
Mr L. GARLICKI,
Ms L. MIJOVIC,
Mr J. SIKUTA,judges,
and Mr T.L. EARLY, Section Registrar,
Having deliberated in private on 15 May 2007 and on 26 June 2007,
Delivers the following judgment, which was adopted on the latter date:

PROCEDURE
1. The case originated in an application (no. 48666/99) against the
Slovak Republic lodged with the European Commission of Human Rights
("the Commission") under former Article 25 of the Convention for the
Protection of Human Rights and Fundamental Freedoms ("the Convention")
by a Slovakian national, Mr Pavel Kucera ("the applicant"), on
3 September 1998.
2. The applicant, who had been granted legal aid, was represented by
Mrs A. Kubovicova, a lawyer practising in Povazska Bystrica. On
22 February 2007 he appointed Mr L. Kost'a, .a lawyer practising in
Bratislava, to represent him before the Court. The Government of the
Slovak
Republic
("the
Government")
were
represented
by
Mrs M. Pirosikova, their Agent.
3. The applicant alleged, in particular, violations of Article 5 §§ 1, 3 and
4 of the Convention in the context of his detention on remand as well as a
violation of Article 8 of the Convention on account of the police's entry into
his apartment and his ability to meet with his wife during his detention on
remand.
4. The application was transmitted to the Court on 1 November 1998,
when Protocol No. 11 to the Convention came into force (Article 5 § 2 of
Protocol No. 11).
5. Bya decision of 4 November 2003, the Court declared the application
partly admissible.
6. The applicant and the Government each filed observations on the
merits (Rule 59 § 1). The Chamber having decided, after consulting the
parties, that no hearing on the merits was required (Rule 59 § 3 infine), the
parties replied in writing to each other's observations.
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7. On 15 March 2005 the Court decided to adjourn the case pending the
outcome of domestic proceedings in which the applicant had claimed
compensation pursuant to the State Liability Act of 1969 and Articles 11 et
seq. of the Civil Code.

THE FACTS
I. THE CIRCUMSTANCES OF THE CASE

8. The applicant was born in 1962 and lives in Povazska Bystrica.
9. The applicant was the director of the Police Department in the
Povazska Bystrica District. His application relates to criminal proceedings
instituted against him, the circumstances of which are described below.

A. Entry by the police into the applicant's apartment
10. According to the applicant, at 6 a.m. on 17 December 1997 several
armed policemen in masks burst into his flat without his consent. The
policemen presented a police investigator's decision to the applicant and his
wife. It was dated 17 December 1997 and accused them, together with
several others, of extortion. The investigator suspected the accused of
having forced the owner of a limited liability company to transfer his shares
in the company and his car to a third party.
11. According to the Government, the police had come to the applicant's
door and entered the apartment with the applicant's permission. The purpose
of their visit had been to deliver the investigator's decision to the applicant
and his wife.
12. The applicant was brought to the Regional Office ofInvestigation in
Zilina. The applicant's wife was allowed to take their daughter to the
kindergarten and she too was subsequently escorted to the Regional Office
of Investigation, where she and the applicant were questioned. The applicant
was held in a cell until 5 a.m. on 18 December 1997 when a public
prosecutor ordered his release.
13. On 19 December 1997 an officer of the Police Interventions
Department in Zilina wrote a report on the visit to the applicant's apartment
on 17 December 1997. It indicated that the purpose of the visit had been
fulfilled and that the applicant had been escorted to the Regional Office of
Investigation. It had not been necessary to use any coercive measures, no
one had been injured and no damage had been caused.
14. On 4 February 1998 the applicant filed a complaint about the
incident of 17 December 1997. It was transferred to the Inspection
Department of the Police Corps within the Ministry of the Interior.
<
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15. On 5 March 1998 the applicant stated to the investigator that the
police had entered his apartment without a search warrant after he had
opened the door. They had delivered an envelope to him and had looked
around the apartment without his consent.
16. On 22 April 1998 the applicant's wife was questioned. She stated
that she had been in bed when the police arrived. After her husband had
opened the door she had heard him asking the policemen what had
happened and what they wanted. She had gone to the door and seen four
policemen in the corridor, two of whom were wearing masks. She was
asked to sign a document. Subsequently, the masked policemen had left
with her husband and two officers in plain clothes had remained in the
apartment with her, before accompanying her to the kindergarten. The
officers had then taken her to the Regional Office ofInvestigation. No force
had been used, She said that she had not heard her husband give the
policemen permission to enter the apartment.
17. The investigator took statements from three policemen who had
gone to the applicant's apartment on 17 December 1997. On 15 April 1998
Officer B. of the police interventions unit stated that the applicant had asked
to be allowed to read the charge and to get dressed. The officers of the
criminal police had therefore asked him whether they could enter the
apartment. According to Officer B., the applicant had replied in the
affirmative. Two members of the criminal police and two members of the
police interventions unit had entered the apartment. On 24 April 1998
Officer M. stated that the applicant had invited them into the corridor of his
apartment as he had not wanted to deal with them at the front door. The
police had served the charge on both the applicant and his wife. They had
not used force and did not search the apartment. Finally, on 26 May 1998
Captain B. stated that the applicant had invited them into his apartment as
he considered that the whole matter was a mistake. No search had been
carried out.
18. On 28 May 1998 the Inspection Department of the Police Corps
dismissed the applicant's complaint about the police's entry into his
apartment on 17 December 1997. The decision was based on statements of
the applicant and his wife and on the explanations given by the three
policemen involved. The inspection department concluded that there was no
evidence of an offence having been committed.
B. Criminal proceedings and the applicant's detention on remand

19. On 19 December 1997 the police again arrested the applicant. On
20 December 1997 a judge of the Trencin District Court remanded him in
custody with effect from 19 December 1997. Reference was made to Article
67 § I(b) of the Code of Criminal Procedure. The judge found that Mr R.,
the alleged victim, had described in detail the acts the accused were alleged
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to have committed, including threats of physical liquidation. There was
nothing to indicate that those statements were wholly unsubstantiated. The
judge therefore considered the detention of the accused necessary to prevent
them from exerting further pressure on the alleged victim.
20. On 27 January 1998 the Trencin Regional Court dismissed the
applicant's complaint against the decision to remand him in custody. It
found that the acts the applicant and his co-accused were alleged to have
committed had been described in detail by the alleged victim and several
witnesses. Both the serious nature of those accusations and the need to take
further evidence justified the conclusion that the accused's release could
jeopardise the investigation.
21. In a letter dated 25 February 1998, the applicant asked for his
release. He argued that the available evidence showed that the accusations
the alleged victim had made against the applicant were false.
22. The request for release was filed with the Trencin Regional
Prosecutor's Office on 5 March 1998. The public prosecutor refused to
release the applicant and submitted his request to the Trencin District Court
the same day.
23. On 12 March 1998 the Trencin District Court dismissed the request
on the ground that the available evidence did not indicate that the alleged
victim's statements were false and the applicant's detention was still
necessary within the meaning of Article 67 § 1(b) of the Code of Criminal
Procedure. The decision was served on the applicant and his lawyer on 18
and 19 March 1998 respectively.
24. On 2~ and 26 March 1998 the applicant filed a complaint. He
alleged that despite the fact that the investigation had been under way for a
long time, no direct evidence had been obtained against him. The applicant
had been cross-examined in the presence of the alleged victim, who had
expressly stated that the applicant had exerted no pressure on him.
25. The file was submitted to the Trencin Regional Court on
2 April 1998. On 12 May 1998 the Trencin Regional Court dismissed the
applicant's complaint for the reasons set out in the District Court's decision.
It added that the applicant's detention was also necessary on the ground that
he had attempted, on 19 January 1998, to send a letter to his wife from the
prison in secret. The decision was served on the applicant on 28 May 1998.
26. On 8 June 1998 Judge T., one of the two judges at the District Court
in Trencin then dealing with criminal matters, informed the President of that
court that she had a conflict of interest as she had earlier acted as a lawyer
of the alleged victim and had had contact with the applicant and his wife.
The judge stated that she agreed to her replacement by a different judge
pursuant to Article 30 § 4 of the Code of Criminal Procedure. On 18 June
1998 Judge T. formally requested the Trencin Regional Court to allow her
to stand down. The Regional Court granted the request on 7 July 1998. The
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decision stated that Judge T. had asked to be allowed to stand down after the
applicant's request for release was submitted to her for a decision.
27. In the meantime, on 13 June 1998, Judge S., the other District Court
judge involved in criminal matters, extended the period of detention of the
applicant and four other accused until 19 December 1998. As regards the
applicant, the decision stated that he had attempted to send a letter to his
wife from the prison in secret. His wife had consulted the file on the
premises of the Trencin Regional Court without the prior consent of the
public prosecutor or investigator and in the absence of the judge dealing
with the case. There was a risk that the accused might interfere with
witnesses and their co-accused or hamper the investigation into the case.
28. The applicant complained that the judge who had extended his
detention on 13 June 1998 had not been entitled to deal with the case as by
the time no decision had been taken on the request by the other judge to
withdraw from the case.
29. On 22 September 1998 the General Prosecutor's Office found that
the decision of 13 June 1998 to extend the applicant's detention had been
taken in accordance with Article 71 § 1 of the Code of Criminal Procedure.
The letter stated, inter alia, that the President of the Trencin District Court
had found no reason for proceeding pursuant to Article 30 § 4 of the Code
of Criminal Procedure, and that the judge had therefore asked on 18 June
1998 to be allowed to stand down. The decision on the extension of the
applicant's detention on remand and the decisions on the judge's request to
withdraw were independent of each other and did not affect the merits of the
case.
30. The Government submitted a statement made by the President of the
Trencin District Court on 16 January 2004 explaining that, at the relevant
time, Judges T. and S. dealt with all criminal matters. The public
prosecutor's proposal to extend the detention of the applicant and his co
accused had been registered as a new matter in Judge S's division in
accordance with the work schedule for 1998 that had been issued by the
President of the District Court. It had been allocated file number 4Tp 41/98.
Judge S. had ruled on the proposal on 13 June 1998.
As regards Judge T., the applicant's request for release had fallen to be
examined by her. The file was registered under number 3Tp 42/98.
Following Judge T.'s complete withdrawal from the criminal case
concerning the applicant, the applicant's request for release had been
assigned to Judge S.
The practice had been to register separately all new submissions on
which the District Court was required to decide at the pre-trial stage of the
criminal proceedings against the applicant and his co-accused. As a result,
different judges had determined various issues concerning the same
accused.
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31. On 26 July 1998 the Trencin District Court dismissed the applicant's
request for release for the reasons set out in its decisions of 20 December
1997 and 13 June 1998. The decision was taken in response to the
applicant's complaint of 26 April 1998 to the General Prosecutor's Office
about his detention. The complaint was treated as an application for release
and was submitted to the Trencin District Court on 5 June 1998 for
decision.
32. On 11 August 1998 the applicant filed another request for release.
Referring to the particular circumstances of the case and the statements of
various witnesses, he claimed that there was no evidence against him. There
was nothing to suggest that he had threatened the alleged victim. The
content of the letter he had attempted to send to his wife from the prison
was purely personal and had no bearing on the criminal proceedings. His
wife had consulted the case-file in accordance with the relevant provisions
of the Code of Criminal Procedure in the presence of two employees of the.
Regional Court.
33. The public prosecutor submitted the request to the Trencin District
Court on 28 August 1998, which dismissed it on 10 September 1998. The
decision was served on 21 September 1998. It stated that the case was
complex and that the available evidence indicated that the alleged victim's
fear that the applicant might interfere with the witnesses in the event of his
release was justified.
34. On 25 and 29 September 1998 the applicant filed a complaint in
which he alleged that the investigation into the accusation against him had
ended, that the witnesses had been heard and that there was no evidence that
he had attempted to interfere with the witnesses or anybody else.
35. On 5 November 1998 the Trencln Regional Court dismissed the
applicant's complaint. The Regional Court held that the evidence taken did
not weaken the suspicion that the applicant had committed the offence of
which he was accused. The serious nature of the offence in question and the
fact that it was likely that it had been committed by an organised group
justified the conclusion that the applicant's continued detention was
necessary within the meaning of Article 67 § 1(b) of the Code of Criminal
Procedure. The file was returned to the District Court on 22 December
1998. The Regional Court's decision of 5 November 1998 was served on the
applicant on 15 February 1999.
36. On 16 November 1998 the applicant requested the Regional
Prosecutor's Office in Trencin to deal with the charges against him and his
wife in a separate set of proceedings pursuant to Article 23 § 1 of the Code
of Criminal Procedure. He explained that several other charges against the
other accused were being examined in the proceedings. As a result, there
had been no progress in the investigation in respect ofthe accusation against
the applicant for several months. There was no reason for his continued
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detention as the investigation into the accusation against him had ended in
October 1998.
37. On 4 December 1998 the Trencin District Court dismissed the
applicant's request of 23 November 1998 for release. The judge found that
the reasons for the applicant's detention on remand, as set out in the above
decisions, were still relevant. The offences in question were serious and
there was a suspicion that they had been committed in the context of
organised crime. The decision was served on 15 December 1998.
38. On 9 February 1999 the Trencin Regional Court dismissed a
complaint filed by the applicant on 18 December 1998 against the District
Court's decision. The Regional Court's decision was served on the applicant
on 25 February 1999.
39. In the meantime, on 7 December 1998, the Trencin District Court
extended the detention of the applicant and four other accused until 9 June
1999. The decision stated that the case was complex and that several of
those involved had been accused of further offences. Co-operation with the
German authorities was necessary with a view to establishing the relevant
facts. There was a risk that the accused would interfere with the witnesses or
otherwise hamper the investigation into the case. The decision referred to
the previous decisions on the detention of the accused. It contained no
specific reasons on the need for the further detention of the applicant.
40. On 16 February 1999 the applicant filed another request for release.
The public prosecutor submitted it to the Trencin District Court on
3 March 1999. The District Court dismissed the request on 16 March 1999.
The decision stated that one of the accused had been arrested in the Czech
Republic and would be extradited to Slovakia. Further investigations needed
to be carried out including investigations into the criminal activity of which
the applicant had been accused. The decision became final on 26 March
1999.
41. In the meantime, on 25 March 1999, the applicant again applied for
release. On 6 April 1999 the Regional Prosecutor's Office informed him that
under Article 72 § 2 of the Code of Criminal Procedure he was not allowed
to re-apply for release until fourteen days after the date the decision on his
previous request had become final.
42. On 15 April 1999 the applicant filed a further application for release.
He argued that there was no indication that he had been involved in the
offences that were under examination.
43. The public prosecutor submitted the file with the application for
release to the Trencln District Court on 16 April 1999. On 20 April 1999 the
District Court dismissed the request, holding that the applicant's continued
detention was necessary within the meaning of Article 67 § l(b) of the Code
of Criminal Procedure.
44. On 26 April 1999 the applicant filed a complaint. He argued that the
investigation into the case had ended. The file was submitted to the Trencin

11351

8

KUCERA v. SLOVAKIA JUDGMENT

Regional Court on 20 May 1999. The Regional Court dismissed the
complaint on 10 June 1999.
45. In the meantime, on 11 May 1999, the applicant and his counsel
examined the file. On 9 June 1999 the public prosecutor indicted the
applicant, his wife and seven others before the Banska Bystrica Regional
Court. The applicant and his wife were indicted on one count of extortion
committed as members of an organised group. The indictment comprised
nine other counts which did not concern the applicant or his wife.
46. On 23 June 1999 the Regional Court in Banska Bystrica dismissed a
request by the applicant for release. On 30 June 1999 the applicant filed a
complaint. He alleged that he had not threatened Mr R., the injured party,
who in any event was abroad. There existed no relevant reason for his
continued detention.
47. On 16 September 1999 the Regional Court in Banska Bystrica
dismissed the applicant's further request for release. The decision referred to
a statement by R. according to which the applicant had threatened him on 4
March 1997.
48. The applicant was released from custody on 19 December 1999.
During his time in detention he had not been allowed any visits from his
wife until 29 January 1999. Prior to that, on 6 May 1998, counsel for the
applicant and his wife had requested that her clients be allowed to meet, if
need be in the presence of the investigator. Reference was made to the
suffering caused by the lengthy separation of the applicant from his wife
and also to the fact that the investigation into the offences in issue had
practically ended.
49. On 11 February 1999 the applicant's wife complained that her
request for leave to visit the applicant on 24 February 1999 had not been
accepted. She referred to a statement by the investigator of IS January 1999
that he did not intend to carry out further questioning of the applicant or his
wife.
50. On 28 January 2000 the Banska Bystrica Regional Court acquitted
the applicant and his wife pursuant to Article 226(c) of the Code of
Criminal Procedure, as it had not been shown that they had committed
extortion. The court convicted seven other defendants.
51. On 7 February 200 I the Supreme Court quashed the relevant part of
the Banska Bystrica Regional Court's judgment of 28 January 2000. The
Supreme Court acquitted the applicant and his wife pursuant to Article
226(b) of the Code of Criminal Procedure, holding that their actions did not
constitute an offence.

C. The applicant's attempts to obtain compensation
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52. On 26 June 2002 the applicant and his wife sought damages from the
State, as represented by the Ministry of Justice. They claimed compensation
for the expenses they had incurred in the criminal proceedings. The
applicant also claimed a specific sum in compensation for loss of income.
He argued that a sum which the Ministry had paid to him earlier on that
account had not been determined correctly. Finally, the applicant and his
wife claimed 7,000,000 and 5,000,000 Slovakian korunas (SKK)
respectively as compensation for non-pecuniary damage.
53. An initial decision by the District Court in Banska Bystrica was
quashed by the Regional Court in Banska Bystrica on 30 April 2004. The
Regional Court instructed the District Court to establish whether the
plaintiffs were claiming compensation for damage under the State Liability
Act of 1969 exclusively or whether they were also claiming compensation
for non-pecuniary damage pursuant to Articles 11 et seq. of the Civil Code.
54. On 31 May 2005 the District Court in Banska Bystrica ordered the
defendant to pay SKK 7,000,000 and 5,000,000 to the applicant and SKK
5,000,000 to his wife in compensation for damage of a non-pecuniary
nature. That decision was based on Articles 11 et seq. of the Civil Code.
With reference to the State Liability Act 1969, the District Court also
ordered the defendant to pay SKK 67,464 plus default interest to the
applicant in compensation for lost income as well as SKK 170,535 plus
default interest in reimbursement of the costs and expenses the applicant
had incurred in the criminal proceedings.
55. The Ministry appealed, arguing that the first-instance court had
.erroneously applied Articles 11 et seq. of the Civil Code, that the applicant
had been prosecuted and tried in accordance with the relevant provisions of
the criminal law, and that the impact of the criminal proceedings on him
could not be qualified as an unjustified interference with his personal rights.
56. On 7 July 2006 the Regional Court in Banska Bystrica reversed the
relevant part of the first-instance judgment. It took note of the applicant's
. arguments that the criminal proceedings had been unjustified and the
decisions taken in those proceedings unlawful, that the applicant had been
prohibited from meeting his wife and that his rights under the Convention
had been violated. It summed up the Court's decision on the admissibility of
the present application given on 4 November 2003. It also had regard to the
documents included in the file concerning the criminal case against the
applicant.
57. The Regional Court concluded that the applicant had not shown that
the authorities involved in his criminal case had acted in an unlawful
manner. In particular, as regards the entry of the police into the applicant's
apartment on 17 December 1997, it noted that neither the applicant nor his
wife had complained during their first interrogations on 17 and
19 December 1997. They had not submitted any evidence in support of that
allegation. As regards the applicant's detention on remand, the Regional
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Court found that its length had not been excessive given the complexity of
the case and the applicant's requests for release had been decided within a
reasonable time.
58. Relying on the Supreme Court's judgment of 20 October 2005 in a
different case (no. 5 Cdo 150/03), the Regional Court held that criminal
proceedings conducted in compliance with the applicable law could not
constitute unjustified interference with the accused's integrity even if they
ended with his acquittal. The same applied to any other action taken by the
competent authorities in respect of an accused in criminal proceedings.
There had therefore been no unjustified interference with the applicant's
rights under Articles 11 et seq. of the Civil Code.
, 59. The Regional Court went on to find, however, that the right of the
applicant and his wife under Article 6 § 2 of the Convention to be presumed
innocent had been violated in that public officials had made inappropriate "
statements about the case in the media. It ordered the Ministry to pay SKK
2,000,000 to the applicant and SKK 1,000,000 to the applicant's wife as
compensation for non-pecuniary damage they had suffered as a result.
II. RELEVANT DOMESTIC LAW AND PRACTICE

A. The Code of Criminal Procedure
60. Article 23 § 1 provides that, with a view to expediting the
proceedings or for other important reasons, proceedings concerning a
particular offence or one ofthe accused may be conducted separately.
61. Under Article 30 § 4, where a judge whose impartiality is in question
agrees to be replaced, the president of the court concerned may replace him
or her by a different judge.
62. Pursuant to Article 67 § l(b), an accused can only be remanded in
custody when there are concrete grounds to believe that he or she will
interfere with witnesses or the co-accused or otherwise hamper the
investigation into the relevant facts of the case.
63. Article 72 § 2 entitles the accused to apply for release at any time.
When the public prosecutor dismisses such an application in the course of
pre-trial proceedings, he or she must submit it immediately to the court. The
decision on an application for release must be taken without delay. If an
application is dismissed, the accused may only renew it fourteen days after
the decision has become final unless he or she invokes other reasons
justifying his or her release.

B. The Civil Code
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64. The right to protection of a person's dignity, honour, reputation and
good name is guaranteed by Articles 11 et seq. of the Civil Code.
65. According to Article 11, any natural person has the right to
protection of his or her personality, in particular, his or her life and health,
civil and human dignity, privacy, name and personal characteristics.
66. By virtue of Article 13 § I, any natural person has the right to
request an order restraining any unjustified infringement of his or her
personal rights and remedying the consequences of such infringement, and
to obtain appropriate satisfaction.
67. Article 13 § 2 provides that in cases where the satisfaction obtained
under Article 13 § 1 is insufficient, in particular because the loss of dignity
and social status has been considerable, the injured party is entitled to
compensation for non-pecuniary damage.
C. The Police Corps Act 1993
68. Under section 8(1), police officers are under a duty to respect
people's honour and dignity while carrying out their duties. They must avoid
inflicting unjustified harm or interfering with a person's rights beyond what
is necessary to achieve the aim of their action. Pursuant to paragraph 2 of
section 8, when police action interferes with a person's rights or freedoms,
the police must inform that person of his or her rights as soon as possible.
69. Section 29(1) permits the police to open and enter apartments and to
take measures with a view to preventing a danger where, inter alia, a
person's life is at risk or where the perpetrator of a serious offence is on the
premises and fails to comply with an order to come out. Paragraph 3 of
section 29 requires the presence ofan impartial person during such action
unless the life or health of the witness is in danger or the circumstances
permit no delay.
D. The Detention on Remand Act 1993
70. Section 10 of the Detention on Remand Act 1993 (Zakon 0 vykone
viizby), the legislation in force at the material time, provided, inter alia, that
a person remanded in custody for reasons set out in Article 67 § I (b) of the
Code of Criminal Procedure could receive visits only with the prior written
consent of the authority dealing with the case.

E. The State Liability Act 1969
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71. Section 1(1) of Act no. 58/1969 on the liability of the State for
damage caused by a State organ's decision or by an erroneous official act
("the State Liability Act") provided that the State was liable for damage
caused by the unlawful decisions of a public authority.
72. Section 18( 1) rendered the State liable for damage caused in the
context of carrying out functions vested in public authorities resulting from
erroneous official acts of persons entrusted with the exercise of those
functions. An award of compensation could be made when the plaintiff
showed that he or she had suffered damage as a result of an erroneous act of
a public authority, quantified its amount, and showed that there was a causal
link between the damage and the erroneous act in question.
73. Under the domestic courts' practice, the State Liability Act 1969 did
not allow for compensation for non-pecuniary damage unless it was related
to a deterioration in a person's health (for further details see Havala
v. Slovakia (dec.), no. 47804/99, 13 September 2001).

THE LAW
1. THE GOVERNMENT'S PRELIMINARY OBJECTION
74. As at the admissibility stage, the Government raised an objection
relating to an alleged failure by the applicant to exhaust domestic remedies
as required by Article 35 § 1 of the Convention. In their view, it was open to
the applicant to obtain appropriate redress as regards his complaints under
Article 5 §§ 1,3 and 4 of the Convention by means of an action for damages
under the State Liability Act 1969 and an action for protection of his
personal rights under Articles 11 et seq. of the Civil Code. The Government
relied on the Court's judgment in N.c. v. Italy [GC], (no. 24952/94, §§ 49
58, ECHR 2002-X) in this respect.
They added that the remedy under Articles 11 et seq. of the Civil Code
was effective also in respect of the applicant's complaints under Article 8 of
the Convention.
75. The applicant contested those arguments.
76. In its decision on the admissibility of the present application the
Court held that the applicant had not been required to use the above
remedies for the purposes of Article 35 § 1 of the Convention. Subsequently
the Court was informed that the applicant had tried to obtain redress by
means of an action in which he had relied on both the State Liability Act
1969 and Articles 11 et seq. of the Civil Code. It therefore decided to
adjourn its examination of the case pending the outcome of the proceedings
brought by the applicant. Those proceedings ended with the Banska
Bystrica Regional Court's judgment given on 7 July 2006.
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77. The Regional Court had regard to the alleged shortcomings in the
criminal proceedings including those of which the applicant complains
before the Court. It concluded that there had been no unjustified interference
with the applicant's rights under Articles 11 et seq. of the Civil Code as the
authorities involved had acted in compliance with the applicable law.
78. The applicant has thus used the remedy invoked by the Government,
but he has been unable to obtain redress in respect of the complaints which
the Court is called upon to examine.
79. The fact that the applicant was awarded, under the State Liability
Act 1969, compensation for loss of salary and for expenses incurred in the
criminal proceedings cannot affect the position. That redress resulted from
the fact that the applicant was acquitted and not from any finding of a
violation of the rights on which the applicant relies before the Court. The
compensation awarded to the applicant cannot be considered to constitute
recognition of or redress for the violation of the Convention rights alleged
by him in the present application. It therefore cannot suffice to deprive the
applicant of his status as a "victim" within the meaning of Article 34 of the
Convention (see Dalban v. Romania [GC], no. 28114/95, § 44, ECHR
1999-VI; and, mutatis mutandis, Yagcl and Sargtn v. Turkey, judgment of
8 June 1995, Series A no. 319-A, § 44). Similarly, the substantial amount of
compensation for damage of a non-pecuniary nature awarded by the
Regional Court was based on the finding of a violation of Article 6 § 2, that
is, a provision which is not the subject-matter of the present application.
80. As regards the NC. v. Italy [GC] judgment invoked by the
Government, in that case the Court found the compensation which the
applicant was entitled to obtain under the Italian Code of Criminal
Procedure as a result of his acquittal to be indissociable from any
compensation which he might have been entitled to under Article 5 § 5 of
the Convention as a consequence of his deprivation of liberty being contrary
to paragraphs 1 or 3 of that Article. It concluded that there had been no
violation of Article 5 § 5 of the Convention in that case.
81. Unlike the position in the case of NC. v. Italy, Article 5 § 5 of the
Convention is not at stake in the present application in which the Court is
required to determine whether or not there has been a violation of, inter
alia, Article 5 §§ 1, 3 and 4 of the Convention. The reasons given by the
Court for concluding that there had been no violation of Article 5 § 5 of the
Convention in N C. v. Italy and now relied on by the Government cannot be
transposed to the determination of the complaints made by the applicant in
the present application.
82. In these circumstances, the Government's preliminary objection must
be dismissed.
II. ALLEGED VIOLATION OF ARTICLE 5 § 1 OF THE CONVENTION
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83. The applicant complained that his detention on remand was unlawful
as the judge who had decided on its extension on 13 June 1998 had not been
entitled to deal with the case at that time. He relied on Article 5 § 1 of the
Convention, which in its relevant part reads as follows:
"Everyone has the right to liberty and security of person. No one shall be deprived
of his liberty save in the following cases and in accordance with a procedure
prescribed by law: ...
(c) the lawful arrest or detention of a person effected for the purpose of bringing
him before the competent legal authority on reasonable suspicion of having committed
an offence or when it is reasonably considered necessary to prevent his committing an
offence or fleeing after having done so; ..."

84. The Government relied on the statement made by the President of
the Trencin District Court on 16 September 2004. At the relevant time, no
indictment had yet been filed against the applicant and the other accused.
For that reason, their criminal case had not been registered under just one
file number. Various procedural issues on which the District Court had been
required to decide had been registered separately and been distributed
among the judges who dealt with criminal matters. The proposal to extend
the applicant's detention on remand had been directly assigned to Judge S.
who had decided on it on 13 June 1998. Judge T., the other criminal judge
available at the District Court, had stated, on 8 June 1998, that she had a
conflict of interest. The court of appeal had later accepted this. In those
circumstances, it would have been contrary to democratic principles to
assign to Judge T. the request for an extension of the applicant's detention
on remand.
85. The applicant argued that the way in which the District Court had
registered the various submissions made in the criminal proceedings against
him was either mistaken or deliberately confusing. He also pointed out that
the Government had modified their arguments on this issue in the course of
the proceedings before the Court.
86. In the instant case, the question arises whether the way in which the
decision of 13 June 1998 to extend the applicant's detention was taken was
"in accordance with a procedure prescribed by law". In this respect, Article
5 § 1 of the Convention essentially refers back to national law and states the
obligation to conform to the substantive and procedural rules thereof, but it
requires in addition that any deprivation of liberty should be consistent with
the purpose of Article 5 of the Convention, namely to protect individuals
from arbitrariness. It is in the first place for the national authorities, notably
the courts, to interpret and apply domestic law. However, since under
Article 5 § 1 of the Convention failure to comply with domestic law entails
a breach of the Convention, it follows that the Court can and should exercise
a certain power to review whether this law has been complied with (see
Benham v. the United Kingdom, judgment of 10 June 1996, Reports
1996-III, pp. 752-53, §§ 40-41).
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87. The Court accepts the explanation given by the President of the
Trencfn District Court on 16 January 2004 (see paragraph 30 above). The
documents available confirm that different judges dealt with separate
submissions on which the District Court was required to decide at the pre
trial stage of the proceedings. The Trencfn Regional Court's decision of
7 July 1998 indicates that Judge T. asked to withdraw after the applicant's
request for release had been submitted to her for a decision. There is no
indication that that judge was or should have been involved in the
examination of the proposal to extend the detention of the applicant and his
co-accused which the prosecuting authority had submitted to the District
Court and on which Judge S. ruled on 13 June 1998.
88. In these circumstances, the Court finds no appearance of
unlawfulness or arbitrariness in the manner in which the above request for
an extension of the applicant's detention was handled and decided by the
District Court in Trencin.
89. There has therefore been no violation of Article 5 § I of the
Convention.
III. ALLEGED VIOLATION OF ARTICLE 5 § 3 OF THE CONVENTION
90. The applicant complained that his detention on remand had lasted an
excessively long time. He alleged a violation of Article 5 § 3 of the
Convention which provides:
.
"Everyone arrested or detained in accordance with the provisions of paragraph 1 (c)
of this Article shall be brought promptly before a judge or other officer authorised by
law to exercise judicial power and shall be entitled to trial within a reasonable time or
to release pending trial. Release may be conditioned by guarantees to appear for trial."

91. The Government argued that the length of the applicant's detention
on remand had not been excessive. The case was complex as it concerned
particularly serious offences and involved nine accused; co-operation with
foreign authorities had also been required. The applicant could not have
been released at an earlier stage of the proceedings as the offence of which
he had been accused was closely linked to different offences with which the
other accused had been charged. The domestic courts had duly examined
whether the applicant's detention had been necessary and the reasons for
their decisions were sufficient and relevant.
92. The applicant maintained that the reasons for his protracted
detention had been neither relevant nor sufficient, in particular as regards
the second half of that period when the investigation into his alleged offence
had ended.
93. The Court notes that the applicant was first remanded in custody on
19 December 1997. The indictment was filed on 4 June 1999 and the
applicant was released on 19 December 1999. His detention thus lasted two
years.
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94. Whether a period of detention is reasonable must be assessed in each
case individually according to its special features. Continued detention can
be justified in a given case only if there are specific indications of a genuine
requirement of public interest which, notwithstanding the presumption of
innocence, outweighs the rule of respect for individual liberty. The
persistence of reasonable suspicion that the person arrested has committed
an offence is a condition sine qua non for the lawfulness of the continued
detention, but after a certain lapse of time it no longer suffices. In such
cases, the Court must establish whether the other grounds given by the
judicial authorities continued to justify the deprivation of liberty. Where
such grounds were "relevant" and "sufficient", the Court must also ascertain
whether the competent national authorities displayed "special diligence" in
the conduct of the proceedings (for a recapitulation of the relevant case-law
see, for example, McKay v. the United Kingdom [GC], no. 543/03, §§ 41
45, ECHR 2006- ..., with further references).
95. The Court has acknowledged that the existence of a general risk
flowing from the organised nature of the alleged criminal activities of an
applicant can be accepted as the basis for his or her detention for a certain
period of time. In such cases, involving numerous accused, the need to
obtain voluminous evidence from many sources and to determine the facts
and degree of alleged responsibility of each of the co-accused may
constitute relevant and sufficient grounds for an applicant's detention during
the period necessary to terminate the investigation, to draw up the bill of
indictment and to hear evidence from the accused. Moreover, in cases
concerning organised criminal groups, the risk that a detainee if released
might bring pressure to bear on witnesses or other co-accused, or might
otherwise obstruct the proceedings, is often particularly high (see
Celejewski v. Poland, no. 17584/04, §§ 37-38,4 May 2006).
96. The accusation against the applicant concerned an offence allegedly
committed in the context of organised criminal activity. The domestic courts
held that there was a risk that the applicant would interfere with witnesses
or his co-accused or otherwise hamper the investigation into the relevant
facts of the case if released.
97. The Court notes that on 16 November 1998 the applicant requested
that the charges against him and his wife should be dealt with in a separate
set of proceedings pursuant to Article 23 § 1 of the Code of Criminal
Procedure. He relied on the fact that there had been no further progress in
the investigation into the accusation against him for several months. Such a
request was not unjustified. The criminal proceedings in issue concerned a
number of offences unrelated to the applicant and his wife. The documents
available indicate that the proceedings were considerably protracted owing
to the need to carry out additional investigations into those offences.
98. On 7 December 1998 the Trencin District Court extended the
detention of the applicant and four other accused until 9 June 1999. That
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decision was explained by the complexity of the case. It indicated that
several of the persons involved had been additionally accused of further
offences. However, that decision contained no specific reasons as regards
the need for the applicant's further detention.
99. The Court has noted that in the decision of 16 March 1999 the
Trencin District Court stated that one of the accused persons had been
arrested in the Czech Republic and that a further investigation needed to be
carried out into the case in that context. To the extent that the applicant was
concerned, that investigation ended prior to 11 May 1999, when he was
allowed to peruse the file prior to the filing of the indictment.
100. Having regard to the documents submitted by the parties the Court
is not persuaded that, throughout the entire period of the applicant's
detention, compelling reasons existed for fearing that he would interfere
with witnesses or otherwise hamper the investigation into the case and
certainly not such as to outweigh the applicant's right to trial within a
reasonable time or release pending trial.
101. In view of the above considerations the Court, finds that the reasons
on which the domestic courts relied were not relevant and sufficient to
justify the overall length of the applicant's detention.
102. There has accordingly been a violation of Article 5 § 3 of the
Convention.
IV. ALLEGED VIOLATION
CONVENTION

OF

ARTICLE

5

§ 4

OF

THE

103. The applicant also complained that his requests for release from
detention on remand of 25 February 1998, 11 August 1998 and
23 November 1998 had not been decided upon speedily. He relied on
Article 5 § 4 of the Convention which provides:
"Everyone who is deprived of his liberty by arrest or detention shall be entitled to
take proceedings by which the lawfulness of his detention shall be decided speedily by
a court and his release ordered if the detention is not lawful."

104. The Government maintained that the length of time it had taken to
examine the applicant's requests for release had not contravened Article 5 §
4 of the Convention in the circumstances of the case. They submitted that
the case was complex and that the courts dealing with the applicant's
requests had had to examine the whole file on each occasion.
105. The applicant contended that there had been unjustified delays in
deciding, in particular, his complaints against the District Court's decisions
to dismiss his applications for release as well as in serving the relevant
decisions on him or his counsel.
106. Article 5 § 4, in guaranteeing to detained persons a right to institute
proceedings to challenge the lawfulness of their deprivation of liberty, also
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proclaims their right, following the institution of such proceedings, to a
speedy judicial decision concerning the lawfulness of detention and
ordering its termination if it proves unlawful. The question whether a
person's right under Article 5 § 4 has been respected has to be determined in
the light of the circumstances of each case (see Rehbock v. Slovenia,
no. 29462/95, § 84, ECHR 2000-XII, with further references).
107. Article 5 § 4 does not compel the Contracting States to set up a
second level of jurisdiction for the examination of the lawfulness of
detention and for hearing applications for release. Nevertheless, a State
which institutes such a system must in principle accord to the detainees the
same guarantees on appeal as at first instance. An overall assessment is
required in such cases in order to determine whether a decision was .given
"speedily" (Navarra v. France, judgment of 23 November 1993, Series A
no. 273-B, § 28, with further references).
108. The applicant's request for release dated 25 February 1998 was
filed with the public prosecutor on 5 March 1998. The public prosecutor
refused to release the applicant and submitted the request to the Trencln
District Court the same day. The District Court dismissed it on
12 March 1998. The decision was served on the applicant and his lawyer on
18 and 19 March 1998 respectively. On 23 and 26 March 1998 the applicant
filed a complaint on' which the Trencln Regional Court ruled on
12 May 1998. The decision was served on the applicant on 28 May 1998.
The examination of the applicant's request by courts at two levels of
jurisdiction thus lasted 2 months and 7 days. The examination of the
applicant's complaint against the District Court's decision took more than
one and a half months. The Regional Court's decision of 12 May 1998 was
served on 28 May 1998, that is 16 days after it was taken.
109. As to the applicant's request for release of 11 August 1998, it was
dismissed by the Trencfn District Court on 10 September 1998. The
decision was served on 21 September 1998, and the applicant filed a
complaint on 25 and 29 September 1998. The second-instance court
dismissed the complaint on 5 November 1998. The proceedings thus lasted
2 months and 25 days. The Regional Court's decision of 5 November 1998
was served on the applicant on 15 February 1999, that is more than 3
months after it was taken.
110. The applicant's request for release of 23 November 1998 was
dismissed by the Trencin District Court on 4 December 1998. The decision
was served on 15 December 1998 and the applicant challenged it on
18 December 1998. The Trencfn Regional Court dismissed the applicant's
complaint against the first-instance decision on 9 February 1999. The
proceedings thus lasted 2 months and 17 days. The examination of the
applicant's complaint against the District Court's decision alone lasted 1
month and 22 days. The Regional Court's decision was served on the
applicant on 25 February 2002, that is 16 days after it was taken.
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111. Having regard to its practice (see Dobrev v. Bulgaria,
no. 55389/00, § 96, 10 August 2006; and Vejmola v. the Czech Republic,
no. 57246/00, § 47, 25 October 2005, with further references), the Court
considers the above periods to be in breach of the requirement of a speedy
decision laid down in Article 5 § 4 of the Convention. In particular, it finds
no justification for the length of time it took to examine the applicant's
complaints against the District Court's respective decisions. The time taken
to serve the Regional Court's decisions is also relevant as well as the fact
that Article 72 § 2 of the Code of Criminal Procedure did not permit the
applicant to renew his request for release until fourteen days after the
decision on his previous request had become final, unless he invoked
different reasons (see Singh v. the Czech Republic, no. 60538/00, §§ 74
and 76, 25 January 2005).
112. There has accordingly been a violation of Article 5 § 4 of the
Convention.
V. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION
113. The applicant complained that the police had entered his apartment
unlawfully and that he had not been allowed to meet his wife during his
detention on remand. He relied on Article 8 of the Convention which
provides:
"1. Everyone has the right to respect for his private and family life, his home...
2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others."

A. As regards the entry of the applicant's apartment by the police

114. The Government argued that the applicant had voluntarily let the
policemen enter his flat. There had therefore been no interference with his
right under Article 8 of the Convention.
115. The applicant disagreed and maintained that the policemen, who
had worn masks and aimed submachine guns at him, had entered his flat
without his consent.
116. The Court notes that the Inspection Department of the Ministry of
the Interior carried out an investigation into the alleged violation of the
applicant's right to respect for his home. On the basis of the evidence
obtained it concluded that the policemen had not acted contrary to the law.
117. It is uncontested that at least four policemen, two of whom
belonged to a special unit and were armed and masked, entered the
applicant's apartment at about 6 a.m. on 17 December 1997. Their purpose
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was to serve charges on the applicant and his wife and to escort them to the
police investigator for questioning. In view of the contradictory statements
of those involved and in the absence of any independent witnesses, it is not
possible to establish whether or not the police entered the apartment with
the applicant's consent.
.
118. The applicant and his wife were heard separately at a time when the
applicant was detained in custody. There is no contradiction in their
statements and nothing to indicate that those statements are untrue. On the
other hand, when questioned, Officer B. of the police interventions unit
stated that the members of the criminal police had asked the applicant
whether they could enter the apartment whereas the other policemen
involved alleged that the applicant had invited them to come in (see
paragraph 17 above).
119. For the Court, considering the number of policemen involved, the
fact that four of them belonged to a special interventions unit and openly
carried submachine guns and were masked, and noting that they had come
to the applicant's apartment at daybreak, it can reasonably be concluded that
the applicant was left with little choice but to allow them to enter his
apartment. It is difficult to accept that, in the circumstances, any consent
given by the applicant was free and informed. There was accordingly an
interference with his right to respect for his home. That interference will
only be justified if it complies with the requirements set out in Article 8 § 2
of the Convention.
120. The Inspection Department of the Police Corps and the Regional
Court in Banska Bystrica found that the police officers involved had not
acted in an unlawful manner (see paragraphs 18 and 57 above). Even
assuming that to have been the case, the Court notes that the issue before it
is whether the interference complained of was "necessary in a democratic
society". That matter, and in particular the issue of proportionality, was
never addressed by the domestic authorities. For the Court, the interference
must in the circumstances be considered disproportionate for the following
reasons.
121. In particular, as indicated above, the police had come to the
applicant's door in order to serve charges on him and his wife and to escort
them to an investigator for questioning. There is no indication that the
fulfilment of that task required the police to enter the apartment. The
Government failed to provide a satisfactory and convincing explanation to
justify that interference. The impugned measure must be considered
disproportionate in the circumstances.
122. Furthermore, a risk of abuse of authority and violation of human
dignity is inherent in a situation such as the one which arose in the present
case where, as stated above, the applicant was confronted by a number of
specially trained masked policemen at the front door of his apartment very
early in the morning. In the Court's view, safeguards should be in place in
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order to avoid any possible abuse in such circumstances and to ensure the
effective protection of a person's rights under Article 8 of the Convention.
Such safeguards might include the adoption of regulatory measures which
both confine the use of special forces to situations where ordinary police
intervention cannot be regarded as safe and sufficient and, in addition,
prescribe procedural guarantees ensuring, for example, the presence of an
impartial person during the operation or the obtaining of the owner's clear,
written consent as a pre-condition to entering his or her premises. The Court
notes that certain guarantees to that effect are incorporated in the Police
Corps Act 1993 (see paragraphs 68 and 69 above). However, those
guarantees failed to prevent the situation complained of in the instant case
from occurring.
123. In view of the above considerations, the Court is not satisfied that
the action in issue was compatible with the applicant's right to respect for
his home.
124. There has accordingly been a violation of Article. 8 of the
Convention as a result of the entry by the police into the applicant's
apartment.
B. As regards the applicant's inability to meet his wife

125. The Government argued, with reference to section 10 of the
Detention on Remand Act 1993, that the interference had been lawful. It
was aimed at preventing the applicant from hampering the investigation.
The interference had been necessary in a democratic society as both the
applicant and his wife had been accused of a particularly serious offence in
the context of organised crime and the applicant had tried secretly to send a
letter to his wife from prison.
126. The applicant contended that the refusal to allow him to meet with
his wife over a period of thirteen months had no justification.
127. The Court reiterates that detention, likewise any other measure
depriving a person of his liberty, entails inherent limitations on his private
and family life. However, it is an essential part of a detainee's right to
respect for family life that the authorities enable him or, if need be, assist

him in maintaining contact with his close family. Any restriction in that
respect must be applied "in accordance with the law", must pursue one or
more legitimate aims listed in paragraph 2 of Article 8 and, in addition,
must be justified as being "necessary in a democratic society". The notion
of "necessity" for the purposes of Article 8 means that the interference must
correspond to a pressing social need, and, in particular, must remain
proportionate to the legitimate aim pursued. In assessing whether an
interference was "necessary" the Court will take into account the margin of
appreciation left to the State authorities, but it is the duty of the respondent
State to demonstrate the existence of the pressing social need behind the
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interference (see, among other authorities, Klamecki v. Poland (no. 2),
no. 31583/96, § 144,3 April 2003, with further references).
128. The interference complained of was based on the relevant
provisions of the Detention on Remand Act 1993. It can be considered as
having pursued the aims of the prevention of crime and the protection of the
rights of others, within the meaning of the second paragraph of Article 8, as
that restriction was imposed in the context of the applicant's detention in
criminal proceedings in which he was accused of extortion.
129. As to the question whether the interference was "necessary in a
democratic society", the Court notes that the applicant was allowed to meet
with his wife for the first time on 29 January 1999. The refusal to allow the
applicant to meet her during the. period of 13 months during which he had
been held in custody undoubtedly constituted a serious interference with his
right to respect for his private and family life.
130. It is evident that there was a legitimate need to prevent the
applicant from hampering the investigation, for example by exchanging
information with his co-accused including his wife, in particular during the
investigation into the relevant facts. The Court is not persuaded, however,
that the interference complained of was indispensable for achieving that
aim. In particular, there is no indication that allowing the applicant to meet
with his wife under special visiting arrangements including, for example,
supervision by an official would have jeopardised the ongoing investigation
into the criminal case.
131. It is also questionable whether relevant and sufficient grounds
existed for preventing the applicant from meeting his wife for such a long
period. In particular, on 6 May 1998 counsel for the applicant and his wife
requested that her clients be allowed to meet each other, even if this meant
that the investigator had to be present. Reference was made to the suffering
caused by the lengthy separation of the applicant from his wife and also to
the fact that the investigation into the offences in issue had practically
ended. Similarly, in the second half of 1998 the applicant indicated in his
requests for release that at that time the investigation into the case
exclusively concerned offences which were unrelated to him and his wife.
132. The Court has considered the fact that the applicant attempted, on
19 January 1998, secretly to send a letter to his wife from the prison (see
paragraphs 25 and 27 above). It does not attach particular importance to this
incident as it occurred at an early stage of the proceedings and it has not
been alleged that the purpose of that letter was to interfere with the
investigation.
133. In view of the above, the Court considers that the interference in
issue cannot be regarded as having been "necessary in a democratic
society".
134. There has therefore been a violation of Article 8 of the Convention
on account of prohibition on the applicant meeting with his wife.
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VI. APPLICATION OF ARTICLE 41 OF THE CONVENTION
135. Article 41 of the Convention provides:
"If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party."

A. Damage

136. As regards pecuniary damage, the applicant claimed 954,489
Slovakian korunas (SKK) as compensation for lost salary.
137. The Government objected that the applicant had already obtained
redress in that respect before the domestic courts.
138. The Court notes that the domestic authorities compensated the
applicant for the loss of salary resulting from his detention in the context of
the criminal proceedings (see paragraphs 52 and 54 above). To the extent
that the loss of income by the applicant may be considered as linked to the
violation of his rights found above, the Court considers that the applicant
obtained appropriate reparation at domestic level. It therefore makes no
award under this head.
139. The applicant further claimed SKK 8,000,000 in respect of non
pecuniary damage. That sum comprised SKK 1,000,000 in respect of the
rights he alleged before the Court had been violated and SKK 7,000,000 as
compensation for the impact which the above events had had on the
applicant's personality as well as on his family and professional life. The
applicant also requested that the respondent Government should be ordered
to apologise to him in the media and to undertake to reinstate him in his
former job.
140. The Government pointed out that the domestic courts had awarded
SKK 2,000,000 to the applicant as compensation for non-pecuniary damage.
141. The domestic award invoked by the Government is unrelated to the
violation of the applicant's rights under the Convention which the Court has
found (see paragraph 59 above). The Court considers that the applicant
suffered damage of a non-pecuniary nature which is not sufficiently
redressed by the finding of a violation of his rights under the Convention.
Deciding on an equitable basis, it awards the applicant EUR 6,000 under
this head.
B. Costs and expenses

142. The applicant claimed SKK 438,960. That sum comprised postal
expenses (SKK 13,230), various expenses incurred in the course of the
applicant's detention (SKK 77,060), the costs of the defence in the criminal
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proceedings (SKK 341,070), the costs of an expert opinion on the impact of
the detention on the applicant's health (SKK 4,400) and translation costs
(SKK 3,200).
143. The Government objected that the applicant had not shown that the
sums claimed had been necessarily incurred with a view to preventing the
violation of the Convention rights which the applicant alleged. In any event,
the applicant had obtained redress at the domestic level.
144. Having regard to the redress which the applicant obtained at the
domestic level (see paragraph 54 above) and to the documents submitted,
the Court considers it appropriate to award EUR 300 in respect of the costs
of translation and postal expenses.
The applicant submitted no specific claim in respect of the costs of his
legal representation in the proceedings under the Convention. The Court
therefore makes no award in this respect.
C. Default interest
145. The Court considers it appropriate that the default interest should
be based on the marginal lending rate of the European Central Bank, to
which should be added three percentage points.

FOR THESE REASONS, THE COURT lJNANIMOUSLY
1. Dismisses the Government's preliminary objection;
2. Holds that there has been no violation of Article 5 § 1 of the Convention;
3. Holds that there has been a violation of Article 5 § 3 of the Convention;
4. Holds that there has been a violation of Article 5 § 4 of the Convention;
5. Holds that there has been a violation of Article 8 of the Convention as
regards the entry of the applicant's apartment by the police;

6. Holds that there has been a violation of Article 8 of the Convention as
regards the refusal to allow the applicant to meet with his wife during
his detention on remand;

7. Holds
(a) that the respondent State is to pay the applicant, within three months
from the date on which the judgment becomes final according to
Article 44 § 2 of the Convention, EUR 6,000 (six thousand euros) in

11368

KUCERA v. SLOV AKlA JUDGMENT

25

respect of non-pecuniary damage and EUR 300 (three hundred euros) in
respect of costs and expenses, to be converted into the national currency
of the respondent State at the rate applicable at the date of settlement,
plus any tax that may be chargeable;
(b) that from the expiry of the above-mentioned three months until
settlement simple interest shall be payable on the above amounts at a
rate equal to the marginal lending rate of the European Central Bank
during the default period plus three percentage points;

8. Dismisses the remainder of the applicant's claim for just satisfaction.
Done in English, and notified in writing on 17 July 2007, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.

T.L. EARLY
Registrar

Nicolas BRATZA
President
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CONSEIL
DE L'EUROPE

COUNCIL
OF EUROPE

COUR EUROPEENNE DES DROITS DE L'HOMME
EUROPEAN COURT OF HUMAN RIGHTS
SECOND SECTION
DECISION
AS TO THE ADMISSIBILITY OF
Application no. 70258/01
by Syzane and Aulona SELMANI
against Switzerland
The European Court of Human Rights (Second Section), sitting on
28 June 2001 as a Chamber composed of
Mr C.L. ROZAKIS, President,
Mr A.B. BAKA,
Mr L. WILDHABER,
Mr G. BONELLO,
Mr P. LORENZEN,
Mr M. FISCHBACH,
Mrs M. TSATSA-NIKOLOVSKA,judges,
and Mr E. FRIBERGH, Section Registrar,
Having regard to the above application introduced on 31 May 2001 and
registered on 12 June 2001,
Having deliberated, decides as follows:
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THE FACTS
The applicants, Yugoslav citizens of Kosovo orrgm, are mother and
daughter born in 1974 and 1997, respectively. The first applicant, who
works as a cleaning lady, is married to AS., a Yugoslav citizen of Kosovo
origin born in 1971 and currently detained in Lenzburg prison. AS. is the
father of the second applicant.
A. The circumstances of the case
A.S. entered Switzerland in 1989 where he obtained a residence permit
(Aufenthaltsbewilligung) and worked as a manual worker and taxi driver.
On 17 January 1997 he married the first applicant in Switzerland who
henceforth also obtained a residence permit. On 10 October 1997, their
daughter, the second applicant, was born in Switzerland.
On 14 September 1998, AS. was remanded in custody.
On 16 September 1999 the Criminal Court (Strafgericht) of the Canton
of Basel-Landschaft sentenced AS. to 8 years' imprisonment and 15 years'
prohibition to enter Switzerland on account of offences against the
Narcotics Act (Betaubungsmittelgesetzy. Upon, appeal, the Basel
Landschaft Court of Appeal (Obergericht) reduced the sentence to six
years' imprisonment.
. On 3 January 2000 the Basel-Landschaft Aliens' Police (Fremdenpolizei)
decided not to prolong the residence permits of the applicants and A.S. and
ordered the applicants to leave Switzerland by 31 May 2000, whereas AS.
was ordered to leave upon termination of his prison sentence.
The applicants' appeal against this decision was dismissed by the Basel
Landschaft Government (Regierungsrat) on 6 June 2000 on the grounds that
the applicants depended on public welfare, and as the conduct of AS. did
not permit the conclusion that he was willing to integrate in Switzerland.
On 11 October 2000 the Basel-Landschaft Administrative Court
(Verwaltungsgericht) dismissed the applicants' further appeal. The court
noted that the applicants, if they returned to their home country, would in
fact be separated from AS. However, in the court's opinion, their family
life was already considerably limited in view of the prison sentence of AS.
Given the public interest in an orderly implementation of the prison
sentence, the applicants' additional separation from AS. appeared
insignificant (geringfilgig), particularly as they had the possibility of
communicating by mail and telephone with him. The court furthermore
confirmed the decision of the Basel-Landschaft Government according to
which the refusal to prolong the applicants' residence permit was based on
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S. 10 § 1 (d) of the Federal Aliens' Act (Bundesgesetz uber Aufenthalt und
Niederlassung der Auslander) which envisaged a foreigner's expulsion if he
or she depended continuously and substantially on public welfare.
The applicants filed an administrative law appeal (Verwaltungsgerichts
beschwerde) with the Federal Court which the latter declared inadmissible
on 27 March 2001. It noted that S. 100 § 1 (b)(3) of the Organisation of
Justice Act (Organisationsgesetz) only permitted administrative law appeals
if the complainant could invoke an "entitlement". In cases of family
separation this required as a rule that one of the family members had a
"consolidated right to stay" (gefestigtes Anwesenheitsrecht) in Switzerland,
for instance on account of Swiss nationality or of a right to domicile
(Niederlassungsbewilligung), which was not the case for the present
applicants. The judgment continued:
"The only basis for such a right could ... at most, be Article 8 § 1 of the Convention
and Article 13 § 1 of the Federal Constitution (Bundesverfassung), in that the family
of applicants would provisionally be separated even more insofar as wife and child
would have to leave Switzerland already before their husband and father is released
from prison. However, for the applicants to live together as a family is in any event
excluded until release from prison. The possible direct contacts between the detainee
and his family will be limited until then to short visits in prison. Nevertheless, a right
of the (remaining) family to stay in Switzerland merely to exercise such a limited right
to visit the detained applicant, cannot a priori be derived from Article 8 of the
Convention, a fortiori as this person only disposes of a ... residence permit rather than
a consolidated right to stay, for which reason he cannot convey any rights to residence
upon his wife and child. The (enforced) stay due to detention on remand or a prison
sentence, based on an order of criminal procedure or penal law, cannot in itself
provide a 'consolidated right to stay' within the meaning of the case-law to Article 8
of the Convention."

Subsequently, the Federal Aliens'
Office (Bundesamt fur
Auslanderfrageni ordered the applicants to leave Switzerland by 29 June
2001, whereas A.S. was ordered to leave Switzerland upon release from
detention.
The applicant's appeal against this decision was dismissed by the Federal
Department of Justice and Police iEidgenossisches Justiz- und
Polizeidepartment) on 11 May 2001.
B. Relevant domestic law and practice

According to S. 13 § 1 of the Swiss Federal Constitution, "everyone has
the right to respect for his private and family life, his home and his
communications by mail, post and telecommunications".
S. 10 § 1 (d) of the Federal Aliens' Act provides that a foreigner may be
expelled from Switzerland, inter alia, "if he, or a person for whom he has to
care, continuously and substantially becomes a burden for public welfare".
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S. 100 § 1 (b) (3) of the Organisation of Justice Act states that an
administrative law appeal shall be inadmissible in matters of the aliens'
police if it concerns the granting or the refusal of authorisations in respect of
which federal law offers no entitlement.

COMPLAINTS
1. The applicants allege a breach of their right to respect for private and
family life as enshrined in Article 8 of the Convention. They point out that
AS., their husband and father, respectively, will probably leave prison only
in November 2002. If the applicants are obliged to leave Switzerland now,
they will not be able to see their husband and father during a period of at
least one and a half years. The applicants claim that it is financially
impossible for them regularly to travel from Yugoslavia to Switzerland to
visit AS. in prison. There are no grounds justifying the expulsion of the
first applicant who has never presented any danger to Swiss public order.
The applicants admit that they currently live a limited family life with AS.
The first applicant visits her husband in prison whenever possible; later he
will be able to spend his weekend leave from prison at home. These regular
visits also counteract any estrangement between the second applicant and
her father.
The first applicant submits that she has a regular work contract and does
not depend on public welfare.

2. Under Article 14 of the Convention the applicants complain thatthey
have been discriminated against on account of their family relations with
AS.

THE LAW
1. The applicants complain of a breach of Article 8 of the Convention in

that they are obliged to leave Switzerland and will not, therefore, have the
possibility to visit AS., their husband and father, respectively, while he is
serving his prison sentence.
Article 8 of the Convention states, insofar as relevant:
u

1. Everyone has the right to respect for his private and family life ...

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others."
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The Court recalls that no right of an alien to enter or to reside in a
particular country is as such guaranteed by the Convention. However, the
removal of a person from a country where close members of his family are
living may amount to an infringement of the right to respect for family life
as guaranteed in Article 8 § 1 of the Convention (see the Moustaquim v.
Belgium judgment of 18 February 1991, Series A no. 193, p. 18, § 16).
In the present case, AS. is serving a prison sentence, though the
applicants have the possibility of regularly visiting him in prison. The Court
notes that in this respect the applicants have not complained of an
interference with their right to respect for private and family life within the
meaning of Article 8 of the Convention.
The applicants furthermore do not as such contest the decision of the
Swiss authorities that they, together with AS., have to return to Yugoslavia
together as a family. However, they complain that, if they are forced to
leave Switzerland separately, in Yugoslavia they will not have the means to
travel regularly to Switzerland to visit AS. in prison until his release in
November 2002.
The issue arises, therefore, whether there exists an obligation under
Article 8 of the Convention for a Member State actively to ensure that a
family may regularly visit, either from within the territory of that State or
from another country, a family member detained in prison.
The Court reiterates that the essential object of Article 8 is to protect the
individual against arbitrary action by the public authorities. There may in
addition be positive obligations inherent in effective "respect" for family
life. However, the boundaries between the State's positive and negative
obligations under this provision do not lend themselves to precise definition.
The applicable principles are, nonetheless, similar. In both contexts regard
must be had to the fair balance that has to be struck between the competing
interests of the individual and of the community as a whole; and in both
contexts the State enjoys a certain margin of appreciation (see the Giil v.
Switzerland judgment of 19 February 1996, Reports of Judgments and
Decisions 1996-1, p. 175-176, § 38).
The Court further recalls that the Convention does not grant detained
persons the right of choosing their place of detention, and that the separation
and distance from his family are inevitably consequences of his detention.
Nevertheless, the detention of a person in a prison at a distance from his
family which renders any visit very difficult, if not impossible, may in
exceptional circumstances constitute an interference with his family life, the
possibility for members of the family to visit a prisoner being an essential
factor for the maintenance of family life (see Ospina Vargas v. Italy, no.
40750/98, ECHR 2000- ).
In the present case, the Court has had regard, on the one hand, to the
considerable organisational difficulties which such a right for a family to
visit a family member in prison would imply for Convention States. On the
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other hand, it notes that the Swiss authorities enable the applicants regularly
to visit AS. and to communicate with him in writing and by telephone, and
that AS. will apparently be released from prison in November 2002. The
difficulties which the applicants may encounter are not, therefore, excessive
and will not render family life impossible (see application no. 23241/94,
decision of20 October 1994, DR 79-B, p. 121, with further references).
In balancing the various interests, the Court does not consider that
Article 8 encompasses, in the circumstances of the present case, an
obligation for the Swiss authorities actively to ensure that the applicants can
visit AS. in prison.
It follows that this part of the application is manifestly ill-founded within
the meaning of Article 35 § 3 and must be rejected under Article 35 § 4 of
the Convention.
2. Insofar as the applicants complain under Article 14 of the Convention
that they have been discriminated against on account of their family
relations with A.S., the Court finds no issue under this provision. The
remainder of the application is, therefore, also manifestly ill-founded within
the meaning of Article 35 § 3 and must be rejected under Article 35 § 4 of
the Convention.
For these reasons, the Court by a majority
Declares the application inadmissible.

Erik FRIBERGH
Registrar

Christos ROZAKIS
President
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House of Lords

Beoku-Betts V Secretary of State for the Home Department
[2008] UKHL 39
Lord Bingham of Cornhill, Lord Hope of Craighead,
Lord Scott of Foscote, Baroness Hale of Richmond,
Lord Brown of Eaton-under-Heywood

B

2008 April 9;
June 25

c

Immigration  Appeal  Leave to enter and remain  Secretary of State refusing
claimant indefinite leave to remain - Appeal to adjudicator on human rights
grounds - Whether adjudicator's assessment limited to effect on claimant alone
- Human Rights Act 1998 (c 42), Sch I, Pt I, art 8 - Immigration and Asylum
Act 1999 (c 33), s 65

o

E

F

G

H

Following a military coup, the claimant, aged 19, fled from Sierra Leone to the
United Kingdom where he was granted leave to enter as a student. His elder sister,
a British citizen, already lived in the United Kingdom and thereafter his parents and
younger sister also arrived in the United Kingdom from Sierra Leone. His father
registered as a British citizen, but died later the same year, and his mother and his
younger sister were granted indefinite leave to remain. On expiry of his leave the
claimant claimed asylum and the right to remain under articles 3 and 8 of the
European Convention for the Protection of Human Rights and Fundamental
Freedoms" contending, inter alia, that his right to respect for his family life would
be violated if he were to be returned to Sierra Leone. The Secretary of State refused
both claims. The claimant appealed to an adjudicator who dismissed his asylum
claim but, on his human rights appeal pursuant to section 65 of the Immigration
and Asylum Act 1999\ found that, since his family constituted a close-knit unit
and his mother relied on him for emotional support, the claimant's proposed
removal from the United Kingdom would involve disproportionate interference
with the family as a whole, in breach of article 8. The Immigration Appeal
Tribunal allowed the Secretary of State's appeal, concluding that the adjudicator's
approach was erroneous since he should not have considered the effect of proposed
removal on other family members but should have concentrated on the claimant's
own position, only considering the impact on them as it affected him. The Court of
Appeal upheld that decision.
On the claimant's appealHeld, allowing the appeal, that, having regard to the jurisprudence of the
European Court of Human Rights, a wider construction should be given to section 65
of the 1999 Act than that adopted by the tribunal and the Court of Appeal; that
where a breach of a claimant's right to respect for his family life was alleged the
appellate authorities were to consider the complaint with reference to the family unit
as a whole and if his proposed removal would be disproportionate in that context
each affected family member was to be regarded as a victim; and that, accordingly,
the adjudicator had adopted the proper approach and his decision would be
.
reinstated (post, paras I, 2, 3,4,20,43-44).
Decision of the Court of Appeal [20051 EWCA Civ 828 reversed.
T Human Rights Act J998, Sch I, Pt I, art 8: "1;. Everyone has the right to respect for his ...
family life. .. 2. There shall be no interference by a public authority with the exercise of this
right except such as in accordance with the law and is necessary in a democratic society in the
interests of national security, public safety or the economic well-being of the country, for the
prevention of disorder or crime, for the protection of health or morals, or for the protection of
the rights and freedoms of others."
2 Immigration and Asylum Act 1999, s 65: see post, para 18.
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The following cases are referred to in the opinion of Lord Brown of Eaton-underHeywood:
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APPEAL from the Court of Appeal
The claimant, Ernest Beoku-Betts, appealed, with leave of the Appeal
Committee of the House of Lords (Lord Hope of Craighead, Lord Walker of
Gestingthorpe and Baroness Hale of Richmond), granted on 5 December
20°5, from the dismissal by the Court of Appeal (Brooke, Latham and
Lloyd LJJ) on 6 July 2005 of his appeal from the Immigration Appeal
Tribunal which, on 5 September 2003, had allowed the Secretary of
State's appeal from an adjudicator. By his determination promulgated on
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4 February 2003 the adjudicator had allowed the claimant's appeal on

human rights grounds from the Secretary of State's decision refusing the
claimant indefinite leave to remain in the United Kingdom.
The facts are stated in the opinion of Lord Brown of Eaton-under
Heywood.

Richard Drabble QC and Sana Ii Naik (instructed by Irving & Co) for the
claimant.
Where an appellant, in an appeal under section 65 of the Immigration and
Asylum Act 1999 asserts that his removal from the United Kingdom would
be a disproportionate interference with family life contrary to article 8 of
the Convention for the Protection of Human Rights and Fundamental
Freedoms, the appellate authorities should take into account the impact of
his
removal not only on him but also on other family members. If, overall,
c
removal would be disproportionate all affected family members are to be
regarded as victims: see R (AC) v Immigration Appeal Tribunal [2003]
INLR 507; Huang v Secretary of State for the Home Department [2007]
2 AC 167; AB (Jamaica) v Secretary of State for the Home Department
[2008] HRLR 465; Miao v Secretary of State for the Home Department
[2006] INLR 473 and R (Ahmadi) v Secretary of State for the Home
o Department [2006] INLR 318. The contrary approach, that the impact of
removal on other family members will only be considered in so far as it
affects the person to be removed, is incorrect. Its consequence is that other
family members who claim, as potential victims, that the removal breaches
their own human rights are required to bring proceedings by way of judicial
review or under the Human Rights Act 1998. In such cases part of the
E whole picture is considered in the section 65 appeal and part in separate
proceedings, whereas what is required is assessment of the overall position
without that artificial divide. The case law giving effect to that approach is
wrong: see Kehinde v Secretary of State for the Home Department [2001]
UKIAT 00010; AC (Deportation-Article 8-Appellant) Turkey [2004]
Imm AR 573; SS (ECO-Article 8) Malaysia v Secretary of State for the
Home Department [20°4] Imm AR 153 and Huang v Secretary of State for
F the Home Department [2006] QB 1.
There is no direct Strasbourg authority in point but, given the expansive
notion of family life under article 8, the European Court of Human Rights
would be unlikely to refuse to consider all the implications of removing a
person with a shared family life such as that enjoyed by the appellant and
his family: see Moustaquim v Belgium (1991) 13 EHRR 802; Boultif v
Switzerland (2001) 33 EHRR II79; Berrehab v The Netherlands (1988)
G
II EHRR 322; Beldjoudi v France (1992) 14 EHRR 801 and Amrollahi v
Denmark (Application No 568II/OO) (unreported) given II July 2002.
The assessment of the proportionality of interference in the context of the
separation of an adult relative from the family is fact sensitive and requires
careful evaluation so as to give effect to the wide ambit of article 8.
B

H

Monica Carss-Frisk QC and Adam Robb (instructed by Treasury
Solicitor) for the Secretary of State.
The statutory framework clearly establishes that it is only the human
rights of the appellant that fall to be considered on an appeal under
section 65 of the 1999 Act. The section only refers to the rights of the
appellant and provide no basis for taking into account the rights of anyone
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else, independently of those rights. That is in accordance with the general
principle that a court or tribunal only determines the rights of those who are
parties before it. The impact of removal on his relatives with whom he
enjoys family life might be relevant, however, in considering the extent
of any interference with his article 8 right and/or in considering the
proportionality of the proposed removal.
Domestic case law has
consistently applied that construction of the legislation: see Kehinde v
Secretary of State for the Home Department [2001] UKIAT OOOlO;
AC (Deportation-Article 8-Appellant) Turkey [2004] Imm AR 573;
SS (ECO-Article 8) Malaysia v Secretary of State for the Home
Department [2004] Imm AR 153; AB (jamaica) v Secretary of State for the
Home Department [20081 HRLR 465; NG (Pakistan) v Secretary of State
for the Home Department [2007] EWCA Civ 1543 and VN (Uganda) v
Entry Clearance Officer [2008] Imm AR 565; and contrast R (AC) v
Immigration Appeal Tribunal [2003] INLR 507 and Met Sula v Secretary
ofState for the Home Department [2002] UKIAT 00295.
Since that is the position in domestic law, it is only if article 8 were itself
to provide the basis for consideration of the rights of other family members
that the appellate authorities could take their position into account.
However there is no Strasbourg decision in point. That is unsurprising since
relevant family members are often included as applicants and, even where
the only applicant is the person to be removed, the impact of the removal on
others with whom he shares family life will frequently impact on him: see
Abdulaziz, Cabales and Balkandali v United Kingdom (1985) 7 EHRR 47 I.
But the Strasbourg court will only entertain an application by a person
who claims to be a victim of a violation of the Convention: see article 34.
The concept of an indirect victim has been recognised but that approach
does not imply that the system of statutory immigration appeals is defective
in requiring the authorities to focus on the rights of the appellant. Anyone
other than the appellant who claims to be a victim will have a remedy under
section 7 of the Human Rights Act 1998.
Respect for a person's family life involves the notion of respect for that
person's relationship with members of his family, seen through his eyes,
and consideration of the emotional and other impact on him of the removal.
Although each family member participates in family life, each does so as an
individual and will experience family life as an individual and different
considerations apply to different members: see Paku v United Kingdom
(1996) 22 EHRR CD 94. M (Zambia) v Secretary af State for the Home
Department [20°7] EWCA Civ 1387 is distinguishable on its own facts.
The appellate authorities are required to assess a different and narrower
question than that addressed both by the Secretary of State, when making
the removal decision from which the section 65 appeal lies, and the
Strasbourg court on any subsequent complaint by other family members
under the Convention. The proper approach to determining the issue of
proportionality is that provided in the Huang decision [2007] 2 AC 167,
para 20, that the question for the appellate authorities is whether refusal of
leave to enter or remain, where family life cannot reasonably be enjoyed
elsewhere, taking account of all the circumstances, prejudices his family
life sufficiently seriously to amount to a breach of the right protected by
article 8. It is unnecessary also to consider where the case is exceptional:
see AG (Eritrea) v Secretary of State for the Home Department [2008]
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2 All ER 28; MT (Zimbabwe) v Secretary of State for the Home Department
[2007J EWCA Civ 455 and Mukarkar v Secretary of State for the Home
Department [2006] INLR 486. The tribunal and the Court of Appeal,
following R (Mahmood) v Secretary of State for the Home Department
[2001] I WLR 840 and the Huang decision [2006J QB I, applied the wrong
test. However the decision reached by the Court of Appeal is consistent with
Strasbourg jurisprudence and was correct: see Moustaquim v Belgium
13 EHRR 802 and CUI v Switzerland (1996) 22 EHRR93.
Drabble QC replied.
The Committee took time for consideration.

c

25 June 2008. WRD BINGHAM OF CORNHILL
I
My Lords, I have had the advantage of reading in draft the opinion of
my noble and learned friend, Lord Brown of Eaton-under-Heywood. I am in
full agreement with it and would, for the reasons he gives, make the order he
proposes.

o

WRD HOPE OF CRAIGHEAD
2
My Lords, I have had the advantage of reading in draft the opinion of
my noble and learned friend, Lord Brown of Eaton-under-Heywood. I agree
with it, and for the reason he gives I would allow the appeal and make the
order he proposes.

E

WRD SCOTT OF FOSCOTE
3 My Lords, I, too, have had the advantage of reading in draft the
opinion prepared by my noble and learned friend, Lord Brown of Eaton
under-Heywood. The reasons given by my noble and learned friend for
allowing the appeal are, in my opinion, wholly persuasive and I am in full
agreement with them. I would make the order that he proposes.

BARONESS HALE OF RICHMOND
4 My Lords, I am in full agreement with the opinion of my noble and
F learned friend, Lord Brown of Eaton-under-Heywood, and for the reasons
he gives I too would allow this appeal and reinstate the adjudicator's
decision in the appellant's favour. To insist that an appeal to the Asylum and
Immigration Tribunal consider only the effect upon other family members as
it affects the appellant, and that a judicial review brought by other family
members considers only the effect upon the appellant as it affects them, is not
only artificial and impracticable. It also risks missing the central point about
G family life, which is that the whole is greater than the sum of its individual
parts. The right to respect for the family life of one necessarily encompasses
the right to respect for the family life of others, normally a spouse or minor
children, with whom that family life is enjoyed.
WRD BROWN OF EATON-UNDER-HEYWOOD
H

The issue
5 My Lords, in determining an appeal under section 65 of the
Immigration and Asylum Act 1999 (now sections 82 and 84 of the
Nationality, Immigration and Asylum Act 2002) against the Secretary of
State's refusal of leave to remain on the ground that to remove the appellant
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would interfere disproportionately with his article 8 right to respect for his
family life, should the immigration appellate authorities take account of the
impact of his proposed removal upon all those sharing family life with him
or only its impact upon him personally (taking account of the impact on
other family members only indirectly i e only in so far as this would in turn
have an effect upon him)?
6 That is the central question for your Lordships' determination on this
appeal.
The background
7 The appellant is a citizen of Sierra Leone, now aged 29, who on
9 November 1997, just short of his r sth birthday, arrived in the United
Kingdom from Senegal following a military coup in Sierra Leone. Initially
he was granted 12 months' leave to enter as a student. Having completed his
A-levels he began to study law at university, obtaining the necessary
extensions of leave until 3 I December 2000 when his final leave expired; he
had mistakenly thought it continued until the end of his course.
S The appellant is a member of a prominent and comparatively wealthy
Creole family from Freetown which for generations had been involved in
political life in Sierra Leone. His father was a friend of President Kabbah
whose government was overthrown by the coup and, although in the coup
no member of the family suffered physical harm, he and his elder brother
Seth were subject to a terrifying mock execution and understandably the
family sought refuge.
9 The appellant's elder sister, Josepha, is a British citizen (born here in
1973) and has lived here continuously since 1993. The rest of the family left
Sierra Leone in stages, Seth going to the United States of America and the
appellant being followed to the United Kingdom by his mother, father and a
younger sister, Candace. His father registered as a British citizen in May
1998 (having originally applied as long ago as 1972) but died of cancer
in December that year. Under the immigration policy then in force, the
appellant's mother and Candace, as dependants, were both granted
indefinite leave to remain in October 1998; the appellant was unable to
benefit from the policy.
10 On I June 2001 (shortly after discovering that his leave had expired)
the appellant claimed asylum and also the right to remain under articles 3
and 8 of European Convention for the Protection of Human Rights and
Fundamental Freedoms. On 27 February 2002 the Secretary of State refused
both claims. The appellant appealed.
The three successive appeal hearings below
II
On 30 January 2003 the adjudicator dismissed the appellant's
asylum appeal but allowed his human rights appeal on the article 8 ground.
As for the asylum appeal he accepted that "the appellant's situation in Sierra
Leone at the time of his departure was life-threatening due to his family's
political connections" but found that the situation in Sierra Leone had
improved significantly not least because of President Kabbah's return to
power, although conditions there remained "comparatively harsh".
12 On the article 8 appeal the evidence included a number of statements
from members of the appellant's family. The adjudicator expressed himself
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satisfied that "the appellant's family is close-knit and interacts on a very
regular basis", that "the appellant has a strong relationship with his sisters"
and "currently resides with his mother and younger sister", travelling home
most weekends during university term time. The appellant also has "a range
of cousins and uncles in the United Kingdom". As for the suggestion that the
"appellant's mother relied upon him for emotional support", this he found
"entirely natural in the circumstances of the family's departure from Sierra
Leone and the death of [her husband] in 1998". He noted that Josepha was
employed in a local law firm, that Candace (then 13) was clearly doing very
well at school, and that her mother worked full-time as a study supervisor at
that school. He expressed himself satisfied that the family
"would not return to Sierra Leone even if the appellant was returned.
Consequently, if the appellant's article 8 claim were to fail ... he would
be separated from his family."
Having directed himself to "consider whether the interference with the
appellant's family rights, which would obviously interfere with the family as
a whole, is justified in the interest of controlling immigration", he concluded
that the appellant's return to Sierra Leone would indeed be disproportionate
so as to breach article 8.
13 On 5 September 2003 the Immigration Appeal Tribunal allowed the
Secretary of State's appeal. For present purposes the critical paragraph in
the tribunal's determination is para 14:
"So far as the article 8 claim is concerned, we take the view that
the adjudicator has placed too much emphasis on the position of the
respondent's mother and siblings. It is not disputed that this is a close
family with a not inconsiderable amount of inter-dependence, but it has
to be borne in mind that it is the position of the respondent with regard to
article 8 that is being considered and not that of his mother and siblings.
In our view, the approach of the adjudicator ... is flawed to the extent
that it places considerable importance on the position of other members
of the respondent's family."
14 On 4 November 2003 the Immigration Appeal Tribunal gave leave
to appeal to the Court of Appeal on one ground only, namely

G

"as to the extent to which the position of the claimant's family
members was to be taken into account. There are apparently conflicting
decisions by the tribunal in Kehinde . . . and at first instance on judicial
review by Jack J in AC [2003] INLR 507 which it is desirable the Court of
Appeal should resolve."
I 5 On 6 July 2005, the Court of Appeal (Brooke, Latham and Lloyd LJJ)
dismissed the appellant's appeal. Latham LJ gave the single reasoned
judgment. Para 12 is central:

H

"Under section 65 of [the 1999 Act], the right of appeal on human
rights grounds requires consideration of the alleged breach of the
appellant's human rights. In the present case this required the adjudicator
to concentrate on the effects of removal on the appellant. True it is, as
Jack J said in R (AC) v Immigration Appeal Tribunal [2003] INLR 507,
the effect on others might have an effect on an appellant, none the less it is
rAC2009-6
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the consequence to the appellant which is the relevant consequence. In
the context of a merits appeal, which this was, the tribunal was entitled to
conclude that the adjudicator had allowed his judgment to be affected
unduly by the effect of removal on the remainder of the family in
particular his mother. Further, the adjudicator does not suggest that the
effect on the family, let alone the appellant, amounted to an exceptional
circumstance. "
16 Although by no means central to this appeal I should at this point
briefly note two matters. First, that both the adjudicator and the IAT had
directed themselves in accordance with R (Mahmood) u Secretary of State
for the Home Department [2001] I WLR 840 to ask whether the Secretary
of State as the decision-maker could reasonably have concluded that the
interference with the appellant's article 8 rights were proportionate in the
interests of immigration control-an approach subsequently corrected by
the Court of Appeal's later decision in Huang u Secretary of State for the
Home Department [2006] QB I holding that the question is one for the
appellate authority itself rather than by way of review of the Secretary of
State's decision. Secondly, that the Court of Appeal below directed itself in
accordance with Huang's case (decided just four months previously) that
only in a "truly exceptional case" could the Secretary of State's decision be
interfered with on appeal (a direction reflected in the final sentence of
the passage cited above from Latham LJ's judgment)-itself held to be
erroneous by this House on the appeal in Huang's case [2007] 2 AC 167
which decided that no additional test of exceptionality has to be met.
17 Whether these errors (each in turn obviously unhelpful to the
appellant) may have affected the outcome of these appeals I for my part
think it unnecessary to explore. I have already indicated the single issue of
law raised for your Lordships' determination and it seems to me that if this
is resolved in the appellant's favour then the adjudicator's determination
ought simply to be reinstated.

The legislation
18
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The 1999 Act:

"65(1) A person who alleges that an authority has, in taking any
decision under the Immigration Acts relating to that person's entitlement
to enter or remain in the United Kingdom, acted in breach of his human
rights may appeal to an adjudicator against that decision ...
"(2) For the purposes of this Part, an authority acts in breach of a
person's human rights if he acts, or fails to act, in relation to that other
person in a way which is made unlawful by section 6( I) of the Human
Rights Act 1998.
"(3) Subsections (4) and (5) apply if, in proceedings before an
adjudicator or the Immigration Appeal Tribunal on an appeal, a question
arises as to whether an authority has; in taking any decision under the
Immigration Acts relating to the appellant's entitlement to enter or
remain in the United Kingdom, acted in breach of the appellant's human
rights.
"(4) The adjudicator, or the tribunal, has jurisdiction to consider the
question.
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"(5) If the adjudicator, or the tribunal, decides that the authority
concerned acted in breach of the appellant's human rights, the appeal
may be allowed on that ground."
19
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The 2002 Act (which superseded the 1999 Act);

"82(1) Where an immigration decision is made in respect of a person
he may appeal to an adjudicator."
"84(1) An appeal under section 82(1) against an immigration decision
must be brought on one or more of the following grounds ... (c) that the
decision is unlawful under section 6 of the Human Rights Act 1998 ... as
being incompatible with the appellant's Convention rights ... (g) that
removal of the appellant from the United Kingdom in consequence of
the immigration decision ... would be unlawful under section 6 of the
Human Rights Act ] 998 as being incompatible with the appellant's
Convention rights."

The rival arguments
(a) The appellant's case
20 The appellant submits that the legislation allows, indeed requires,
o the appellate authorities, in determining whether the appellant's article 8
rights have been breached, to take into account the effect of his proposed
removal upon all the members of his family unit. Together these members
enjoy a single family life and whether or not the removal would interfere
disproportionately with it has to be looked at by reference to the family unit
as a whole and the impact of removal upon each member. If overall the
removal would be disproportionate, all affected family members are to be
E
regarded as victims.
21 In making her initial decision on removal the Secretary of State must
necessarily have regard to the article 8 rights of each and all of the family
members. So too the European Court of Human Rights on a complaint by
the family of an article 8 violation by the United Kingdom's removal of a
family member would look at the overall impact on family life. So too,
F therefore, should the immigration appeal authorities consider the matter on
appeal. Otherwise, other family members would have no alternative but to
bring separate proceedings under section 7 of the Human Rights Act 1998,
parallel or sequential to the section 65 appeal.
(b) The Secretary of State's case
G

H

22 The Secretary of State submits that the wording of the legislation is
clear and restrictive. Both section 65 of the 1999 Act and section 84 of the
2002 Act refer repeatedly to the appellant's human rights and to no one
else's. The appellate authorities must decide whether his human rights
would be breached, whether removal would be compatible with his
Convention rights. (It is not contended that there is any material difference
between the two Acts.)
23 Ms Carss-Frisk acknowledges that, on this approach, the appellate
authorities are indeed required to answer a different and narrower question
than that initially to be decided by the Secretary of State (from which the
section 65 appeal lies) and that which would be addressed by Strasbourg on
any subsequent complaint by the family under the Convention. She accepts,
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therefore, that on occasion, if the section 65 appeal fails, other family
members (whether or not in combination with the unsuccessful section 65
appellant) will have to bring proceedings under the 1998 Act so that effect
can be given to the rights of the family as a whole. She submits, however,
that Parliament has left no alternative and suggests that in practice, in the
great majority of cases, the difference between the two approaches will be
unlikely to produce any different result.
The domestic case law
24 The issue before the House was first addressed in the Immigration
Appeal Tribunal's starred decision in Kehinde v Secretary of State for the
Home Department [2001] UKIAT ooora which laid stress on the narrow
wording of section 65 and continued, at paras 9-10:

"9- ... In an appeal under section 65, therefore, there is no obligation
to take into account claims made about the human rights of individuals
other than the appellant or individuals who have not themselves been the
subject of a decision which is under appeal. Such matters (save in so far as
they relate to the human rights of the appellant himself) are irrelevant to
the matter under consideration.
"10.... "Anybody else who claims that, in making or proposing to
carry out the decision a public authority will breach his or her human
rights, may bring proceedings under section 7(I)(a) of the 1998 Act."
25 As noted in para 14 above it was the apparent difference between
that approach and Jack J's approach in R (AC) v Immigration Appeal
Tribunal [2003] INLR 507 (hereinafter "AC") which prompted the
Immigration Appeal Tribunal to grant leave to appeal to the Court of Appeal
in the present case.
26 AC both on its facts and by reference to the course of proceedings
there seems to me a most instructive case. AC was a Turkish woman who
came here clandestinely in 1995 and claimed asylum. The next month she
married her Turkish fiancee and the following year had a daughter, S. The
marriage broke down and two years later AC committed a violent assault for
which she was sentenced to ten years' imprisonment (reduced on appeal to
eight) and recommended for deportation. If deported it was recognised that
direct face to face contact between AC and S (then aged about seven) would
in all likelihood be lost for some ten years.
27 The adjudicator allowed AC's appeal against the Secretary of State's
deportation order. In 2002 the Immigration Appeal Tribunal on the
Secretary of State's appeal gave a preliminary ruling that the section 65
appeal
"was to be determined by looking at the rights of AC to her family life
under article 8 and not by looking at S's human right to a family life.
S's human rights did not require to be taken into account. This did not
exclude evidence as to the mother/daughter relationship but that evidence
would be examined in the light of AC's rights."
28 That ruling was the subject of a judicial review challenge before
Jack J who gave judgment in March 2003. Regrettably his decision was not
altogether clear: in parts it appeared to support the narrower approach, in
parts the wider approach. (The Immigration Appeal Tribunal in the present

A

B

c

o

E

F

G

H

11387
125

[2009] 1 AC

A

B

c

D

E

F

G

H

Beoku-Betts v Home Secretary (HL(E»
Lord Brown of Eaton-under-Heywood

case plainly thought it in conflict with Kehinde whereas the Court of Appeal
appears to have regarded it as supporting the narrower approach-and
never even mentioned Kehinde.)
29 In June 2004, following Jack],s judgment, AC's case returned to the
Immigration Appeal Tribunal (before Ouseley J as President and two Vice
Presidents) who allowed the Secretary of State's appeal: AC (Deportation
Article 8-Appellant) Turkey [2004] Imm AR 573. The judgment includes
the following passages, at paras r6-r8 and 76:
"r6. . . . There was some debate before us as to what [jack ],s]
judgment decided and, in any event, as to what the true position in
law is."
"n . . . . We regard it as clear that the effect of section 65 is to require
the adjudicator and tribunal to decide whether or not the decision
breaches the appellant's human rights and not whether it breaches the
rights of others who are not appellants. .. That other person has the
ability, if a victim, to bring proceedings in the Administrative Court
under section 7 of the r998 Act. It may be cumbersome, but it avoids
an appellant making claims relating to someone else who may be
unaware of what is being said, or who may disagree with it. A child of
divorced or separated parents may be in a particularly difficult position
in this respect.
"r 8.... We also accept ... that although the right to family life and
the effect of interference [in] it is examined, under section 65, from the
viewpoint of the appellant, the impact of separation on another may
cause distress or anxiety to the appellant and that indirect impact on the
appellant should be taken into account. It is right to recognise that
although some family relationships may involve complete reciprocity,
others, and parent-child relationships are the obvious example, may be
very different depending upon the person from whose viewpoint the
matter is examined."
"76. We make it clear that we have not considered the position from
the viewpoint of S. We recognise that the decision in this case affects her
rights and interests, but for the reasons which we have given we do not
bring those into the balance in this decision."

That judgment had in fact been' foreshadowed just two months previously
by the Immigration Appeal Tribunal's decision (again presided over by
Ouseley J) in SS (ECO-Article 8) Malaysia v Secretary of State for the
Home Department [2004] Imm AR 153. In that case too, having expressed
doubts as to the effect of Jack]'s judgment in AC [2003] INLR 507 and said
that the tribunal was bound by the starred decision in Kehinde, Ouseley J
said that section 65 required the narrow approach to be adopted even
though that might result in other family members having to challenge
removal decisions under section 7 of the r 998 Act.
30 The next decision was that of the Court of Appeal in the present case
[2005] EWCA Civ 828. As has been seen, only Jack],s judgment in AC was
referred to and that as if it constrained the narrower approach.
3 r It is perhaps worth noting that in September 2005 (after the Court of
Appeal's decision in the present case) a consent order was made in the Court
of Appeal in AC's case allowing her further appeal and recording:
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"The parties are in agreement that the appellant's article 8 appeal
requires re-examination by a freshly constituted tribunal. There was
only one appellant before the Immigration Appeal Tribunal and there
is only one family life. A proper assessment of the proportionality of the
interference with the family life requires an assessment of the impact on
the child of loss of contact with her parent. Although a 'third party', the
child's right to respect for family life is thereby a relevant factor in the
assessment of proportionality."
Your Lordships were not told the final outcome of AC's case.
32 The present issue has arisen in the Court of Appeal in a number of
cases since the decision in the present case. R (Ahmadi) II Secretary of State
for the Home Department [2006J INLR 318 concerned two brothers, one
seeking to remain here to protect the other (a refugee settled here) from the
consequences of his florid schizophrenia. The appeal succeeded without the
court finding it necessary to resolve the issue. It was noted that the brother
settled here had brought contingent separate proceedings in case they proved
necessary. (The only other instances drawn to our attention of separate
proceedings being brought by other family members were two Scottish cases
involving petitions by other family members for judicial review following
the failure of appeals against deportation orders.)
33 Miao II Secretary of State for the Home Department [2006] INLR
473 concerned a husband and wife seeking to remain here to care for the
husband's father (settled as a refugee) who suffered chronic depression and
presented a high suicide risk. The appeal succeeded. Although in argument
the Crown relied on the Court of Appeal's decision in the present case, the
issue was not mentioned in the judgment.
34 NG (Pakistan) II Secretary ofState for the Home Department [2007]
EWCA Civ 1543 concerned a Pakistani mother, with two young children,
who was to be deported after separating from her husband, a British citizen
of Pakistani origin. Contact between father and children would thereby be
broken. Although it may well not have been decisive the Court of Appeal
stated at para 9:
"There was no prospect of the father actually caring for the children.
The children would travel with their mother if she were removed. It was
the mother's article 8 rights that were under scrutiny, not the father's or
even the children's (see the decision of the Immigration Appeal Tribunal
in Kehinde)."

35 AB (Jamaica) II Secretary of State for the Home Department [2008]
HRLR 465 concerned a Jamaican woman who overstayed here, was
thereafter joined by her two daughters, then met and married a British
citizen who had lived here all his life. Allowing the appeal against the
mother's deportation the Court of Appeal (per Sedley LJ) said, at para 20:
"In substance, albeit not in form, [the husband] was a party to the
proceedings. It was as much his marriage as the appellant's which was in
jeopardy, and it was the impact of removal on him rather than on her
which, given the lapse of years since the marriage, was now critical.
From Strasbourg's point of view, his Convention rights were as fully
engaged as hers. He was entitled to something better than the cavalier
treatment he received. .. It cannot be permissible to give less than
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detailed and anxious consideration to the situation of a British citizen
who has lived here all his life before it is held reasonable and
proportionate to expect him to emigrate to a foreign country in order to
keep his marriage intact."
Again no mention was made of the present issue.
36 Most recently the issue was raised in VN (Uganda) v Entry
Clearance Officer [2008] Imm AR 565 when again it was found unnecessary
to resolve it. The Court of Appeal dismissed the appeal on the basis that
even if the immigration judge had taken full account of the appellant's
brother's separate article 8 rights it could not have affected the outcome.

The Strasbourg case law
37 Plainly the present issue could not arise on a Strasbourg application:
as Sedley LJ pointed out in AB (Jamaica), from Strasbourg's point of view
the husband's Convention rights were as fully engaged as the wife's. Time
and again the Strasbourg case law emphasises the crucial importance of
family life.
38 Sezen v The Netherlands (2006) 43 EHRR 621 is a case in point.
Noting that the case concerned "a functioning family unit where the parents
and children are living together", para 49 of the judgment continued:
"The court has previously held that domestic measures which prevent
family members from living together constitute an interference with the
right protected by article 8 of the Convention and that to split up a family
is'an interference of a very serious order. Having regard to its finding ...
that the second applicant and the children cannot be expected to follow
the first applicant to Turkey, the effect of the family being split up
therefore remains the same [as when a ten-year exclusion order remained
in force] as long as the first applicant continues to be denied the right to
reside in the Netherlands."

39 True, unlike Sezen, the present case is not concerned with young
children. But the dependency between the appellant and his mother here
F clearly engages article 8. As the court stated in Mokrani v France (20°3)
40 EHRR 12 3, para 33:
"relationships between adults do not necessarily benefit from
protection under article 8 of the Convention unless the existence of
additional elements of dependence, other than normal emotional ties,
can be proven."
G

H

On the adjudicator's findings of fact, such additional elements of
dependence can properly be said to exist in the present case.
40 All of this, moreover, is entirely consistent with the approach taken
by the House in Huang v Secretary ofState for the Home Department [20°7]
2AC 167, para 18:
"the main importance of the [Strasbourg] case law is in illuminating
the core value which article 8 exists to protect. This is not, perhaps, hard
to recognise. Human beings are social animals. They depend on others.
Their family, or extended family, is the group on which many people most
heavily depend, socially, emotionally and often financially. There comes
a point at which, for some, prolonged and unavoidable separation from
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this group seriously inhibits their ability to live full and fulfilling lives.
Matters such as the age, health and vulnerability of the applicant, the
closeness and previous history of the family, the applicant's dependence
on the financial and emotional support of the family, the prevailing
cultural tradition and conditions in the country of origin and many other
factors may all be relevant."

Conclusions
41 Whilst it is no doubt true that only infrequently will the present issue
affect the outcome of an appeal, clearly on occasion it will and in any event
that could provide no reason for maintaining the present narrow approach if
it is wrong-indeed, quite the contrary.
42 Ouseley J in ACs case, at para 29 above, envisaged as a disadvantage
of the wider construction that the appellant might make claims relating to
other family members which they might not. agree with. To my mind the risk
of this is small: generally the appellant would be advised to adduce signed
statements from other affected family members if not indeed to call them.
The greater risk surely arises upon the narrower construction: if the impact
of removal on other family members is relevant only in so far as it causes
the appellant distress and anxiety, that puts a premium on the appellant
exaggerating his feelings.
43 The disadvantages of the narrow approach are manifest. What
could be less convenient than to have the appellant's article 8 rights taken
into account in one proceeding (the section 65 appeal), other family
members' rights in another (a separate claim under section 7 of the Human
Rights Act 1998)? Is it not somewhat unlikely that the very legislation
which introduced "one-stop" appeals-the shoulder note to section 77 of
the 1999 Act-should have intended the narrow approach to section 65?
Surely Parliament was attempting to streamline and simplify proceedings.
And would it not be strange too that the Secretary of State (and the
Strasbourg court) should have to approach the appellant's article 8 claim
to remain on one basis, the appellate authorities on another? Unless
driven by the clearest statutory language to that conclusion, I would not
adopt it. And here the language seems to be far from decisive. Once it is
recognised that, as recorded in the eventual consent order in ACs case,
at para 3 I above, "there is only one family life", and that, assuming the
appellant's proposed removal would be disproportionate looking at the
family unit as a whole, then each affected family member is to be regarded
as a victim, section 65 seems comfortably to accommodate the wider
construction.
44 I would accordingly adopt the wider construction to section 65
contended for by the appellant, and, in the result allow the appeal, set aside
the decisions of the Court of Appeal and the Immigration Appeal Tribunal,
and reinstate the adjudicator's determination in the appellant's favour.
Written submissions on costs are invited within 14 days.
Appeal allowed.
Order of Court ofAppeal set aside.
Adjudicator's determination reinstated.
DECP
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A

Supreme Court

H (H) V Deputy Prosecutor of the Italian Republic, Genoa
(Official Solicitor intervening)
H (P) v Same (Same intervening)
F-K v Polish Judicial Authority

B

[2012] UKSC 25
2012 March 5, 6, 7,8;
June 20

Lord Hope of Craighead DPSC, Lord Judge C],
Baroness Hale of Richmond, Lord Mance,
Lord Kerr of Tonaghmore, Lord Wilson JJSC,
Lord Brown of Eaton-under-Heywood

Extradition - Compatibility with Convention rights - Respect for family life 
Proposed extraditees claiming serious adverse consequences of extradition for
selves and children - Whether consequences outweighed by strong public
interest in preuention of crime - Whether gravity of offences material
consideration - Whether consequences for children primary consideration 
Whether extradition compatible with Convention right to respect for family life
- Human Rights Act 1998 (c 42), Sch I, Pt I, art 8 - Extradition Act 2003

c

0

(C41), s 21

In the first case, the husband and the wife were British citizens who had married
in 1996. Their three children were born in 2000, 2003 and 2009 respectively. In
2003 the husband and the wife were charged in Italy with criminal association for the
purpose of drug-trafficking and with a number of offences of importing large
quantities of cannabis from Morocco. Prior to their trial they both fled to England in
breach of their bail conditions. They were subsequently convicted in their absence
and sentenced to long custodial sentences. Pursuant to Council Framework Decision
2002/584/JHA on the European arrest warrant and surrender procedures between
member states of the European Union the Italian prosecutor issued European arrest
warrants requesting their surrender to serve the remainder of their sentences. Italy
was a category I territory to which Part I of the Extradition Act 2003 I applied. In
the proceedings before the district judge the husband and the wife resisted extradition
on the ground that it would be incompatible with their and their children's rights to
respect for their private and family life under article 8 of the European Convention
for the Protection of Human Rights and Fundamental Freedoms". Shortly after the
hearing the wife suffered a physical and mental collapse which rendered her
incapable of caring for herself or the children and the husband became the children's
primary caregiver. In April 2010 the district judge, having considered expert reports
both as to the wife's condition and on behalf of the children, concluded that it would
not be unjust or oppressive to order her extradition and he made an order for her
surrender. In June 2010 the district judge concluded that, for the purposes of
section 21 of the 2003 Act, the husband's extradition would be compatible with his
Convention irights within the meaning of the Human Rights Act 1998 and
accordingly directed his surrender. On their appeal the judge considered fresh
reports on the wife's condition and took account of submissions and evidence filed by
the Official Solicitor on behalf of the children as to the effect, in particular, of the
proposed separation from their parents. He concluded that it would not be
I

2

Extradition Act 200 3, s 21(T): see post, para l5I.
Human Rights Act 1998, Sch r , Pt I, art 8: see post, para
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32 The second main criticism of the approach in later cases is that the
courts have not been examining carefully the nature and extent of the
interference in family life. In focussing on "some quite exceptionally
compelling feature" (para 56 in Norris), they have fallen into the trap
identified by Lord Mance ]SC, tending
"to divert attention from consideration of the potential impact of
extradition on the particular persons involved ... towards a search for
factors (particularly external factors) which can be regarded as out of the
run of the mill": para 109.
Some particularly grave consequences are not out of the run of the mill at all.
Once again, the test is always whether the gravity of the interference with
family life is justified by the gravity of the public interest pursued: see also
Lord Wilson ]SC, at para 153. Exceptionality is a prediction, just as it was in
R (Razgar) v Secretary of State for the Home Department [2004] 2 AC 368,
and not a test. We are all agreed upon that.
33 These two points clarified, what more needs to be said about the
interests of children? There appears to be some disagreement between us
about the order in which the judge should approach the task. I agree entirely
that different judges may approach it in different ways. However, it is
important always to ask oneself the right questions and in an orderly
manner. That is why it is advisable to approach article 8 in the same order in
which the Strasbourg court would do so. There is an additional reason to do
so in a case involving children. The family rights of children are of a
different order from those of adults, for several reasons. In the first place, as
Neulinger and ZH (Tanzania) have explained, article 8 has to be interpreted
in such a way that their best interests are a primary consideration, although
not always the only primary consideration and not necessarily the
paramount consideration. This gives them an importance which the family
rights of other people (and in particular the extraditee) may not have.
Secondly, children need a family life in a way that adults do not. They have
to be fed, clothed, washed, supervised, taught and above all loved if they are
to grow up to be the properly functioning members of society which we all
need them to be. Their physical and educational needs may be met outside
the family, although usually not as well as they are met within it, but their
emotional needs can only be fully met within a functioning family.
Depriving a child of her family life is altogether more serious than depriving
an adult of his. Careful attention will therefore have to be paid to what will
happen to the child if her sole or primary carer is extradited. Extradition is
different from other forms of expulsion in that it is unlikely that the child
will be able to accompany the extraditee. Thirdly, as the Coram Children's
Legal Centre point out, although the child has a right to her family life and to
all that goes with it, there is also a strong public interest in ensuring that
children are properly brought up. This can of course cut both ways:
sometimes a parent may do a child more harm than good and it is in the
child's best interests to find an alternative home for her. But sometimes the
parents' past criminality may say nothing at all about their capacity to bring
up their children properly. Fourthly, therefore, as the effect upon the child's
interests is always likely to be more severe than the effect upon an adult's,
the court may have to consider whether there is any way in which the public
interest in extradition can be met without doing such harm to the child.
© 2013 The Incorporated Council of Law Reporting for England and Wales
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Supreme Court

A

ZH (Tanzania) V Secretary of State for the Home Department
[20II] UKSC 4
20010 Nov 9,10;
20II Feb I

Lord Hope of Craighead DPSC, Baroness Hale of
Richmond, Lord Brown of Eaton-under-Heywood,
Lord Mance, Lord Kerr of Tonaghmore JJSC

Immigration - Asylum  Removal - Claimant giving birth to children of British
father while asylum applications pending - Children having British citizenship
through {ather - Father later diagnosed with HIV - Claimant's asylum
applications unsuccessful - Claimant resisting removal on grounds of
interference with Convention right to respect for private and family life - Weight
to be given to children's best interests when considering claimant's removal from
United Kingdom - Importance to be attached to children's British citizenship 
Human Rights Act 1998 (c 42), Sch 1, Pt I, art 8
The claimant, a citizen of Tanzania, arrived in the United Kingdom in 1995.
Over the next ten years she made three claims for asylum, two using false identities, a
human rights claim and two applications for leave to remain, all of which were
unsuccessful. In 1997 she formed a relationship with a British citizen and they had
two children, born in 1998 and 2001, who both had British citizenship through the
father. In 2.005 the claimant and the father separated. The children continued to live
with the claimant, although the father continued to have regular contact with them.
After the father was diagnosed as being HIV positive in 2007 the claimant made a
fresh claim under the Human Rights Act 1998\ claiming that her removal from the
United Kingdom would constitute a disproportionate interference with her right to
respect for her private and family life, guaranteed by article 8 of the Convention for
the Protection of Human Rights and Fundamental Freedoms. The Secretary of State
rejected the claim and the claimant's appeal to the Asylum and Immigration Tribunal
was dismissed after a reconsideration. The Court of Appeal dismissed the claimant's
further appeal.
On the claimant's appealHeld, allowing the appeal, that international law placed a binding obligation
upon public bodies, including the immigration authorities and the Secretary of State,
to discharge their functions having regard to the need to safeguard and promote the
welfare of children; that the obligation applied not only to how children were looked
after in the United Kingdom but also to decisions made about asylum, deportation
and removal from the United Kingdom; that any such decision which was taken
without having regard to the need to safeguard and promote the welfare of any child
involved would not be "in accordance with law" for the purposes of article 8.2 of the
Convention; that, further, in all decisions directly or indirectly affecting a child's
upbringing national authorities were required to treat the best interests of the child as
a primary consideration, by identifying what those best interests required and then
assessing whether the strength of any other consideration, or the cumulative effect of
other considerations, outweighed the child's best interests; that although a child's
British nationality was not a decisive factor it was nevertheless of particular
importance in assessing the child's best interests and was relevant in deciding whether
it would be reasonable to expect the child to live in another country; and that, having
regard to the benefits of British citizenship, the facts that the claimant's children were
British by descent from their British father with whom they had a good relationship,
had an unqualified right to live in the United Kingdom where they had always lived,
.r

Human Rights Act I998, Sch I, Pt I, art 8: see post, para I4.
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were being educated and had social links with the community, and the countervailing
considerations of the need to maintain firm and fair immigration control, the
claimant's appalling immigration history and the precariousness of her position
when the children had been conceived, for none of which the children could be
blamed, the claimant's removal would constitute a disproportionate interference
with the children's rights under article 8 to respect for their family life (post,
paras 23- 26, 30-33, 3 8, 39, 45)·
Wan v Minister for Immigration and Multicultural Affairs (2001) 107 FCR 133
considered.
Per curiam. The immigration authorities must be prepared at least to consider
hearing directly from a child who wishes to express a view and is old enough to do so.
While their interests may be the same as their parents' that should not be taken for
granted in every case (post, paras 37, 39, 45).
Decision of the Court of Appeal [2009] EWCA Civ 691 reversed.

c
The following cases are referred to in the judgments:

o

F

G

Abdulaziz, Cabates and Balkandali v United Kingdom (1985) 7 EHRR 471
Beoku-Betts v Secretary of State for the Home Department [2008] UKHL 39; [2009]
AC 115; [2008] 3 WLR 166; [2008] 4 All ER Il46, HL(E)
Boultif v Switzerland (2001) 33 EHRR Il79
EB (Kosovo) v Secretary ofState for the Home Department [2008] UKHL 41; [2009]
AC II59; [2008] 3 WLR 178; [2008] 4 All ER 28, HL(E)
EM (Lebanon) v Secretary of State for the Home Department (AF (A Child)
intervening) [2008] UKHL 64; [2009] AC Il98; [2008]3 WLR 931; [2009] I All
ER 559, HL(E)
Edore v Secretary of State for the Home Department [2003] EWCA Civ 716; [2003]
I WLR 2979; [2003] 3 All ER I265, CA
Fadele v United Kingdom (1991) 70 DR 159
Jaramillo v United Kingdom (Application No 24865/94) (unreported) 23 October
1995, EComHR
Maslov v Austria [2009] INLR 47, GC
Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273
Naidike v Attorney General of Trinidad and Tobago [2004] UKPC 49; [2005] lAC
538; [2004] 3 WLR 1430, PC
Neulinger v Switzerland (2010) 28 BHRC 706, GC
a and OL v United Kingdom (Application No 11970/86) (unreported) l3 July 1987,
EComHR
Poku v United Kingdom (1996) 22 EHRR CD 94
R (WL (Congo)) v Secretary of State for the Home Department [2010] EWCA Civ
III; [2010] I WLR 2168; [2010] 4 All ER 489, CA
Rodrigues da Silva, Hoogkamer v The Netherlands (2006) 44 EHRR 729
Sorabjee v United Kingdom [1996] EHRLR 216
Uner u The Netherlands (2006) 45 EHRR42I, GC
Wan v Minister for Immigration and Multicultural Affairs [2001] FCA 568; 107 FCR
133
The following additional cases were cited in argument:

H

AB (Jamaica) v Secretary ofState for the Home Department [2007] EWCA Civ 1302;
[2008] I WLR 1893, CA
.
Beljoudi v France (1992) 14 EHRR 801
Chen v Secretary ofState for the Home Department (Case C-200/02) [2005] QB 325;
[2004]3 WLR 1453; [2005] AllER (EC) I29,EC]
Chikwamba v Secretary of State for the Home Department [2008] UKHL 40; [2008]
I WLR 1420; [2009] I All ER 363, HL(E)
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R v Secretary ofState for the Home Department, Ex p Gangadeen [T998) I FLR 762,
CA
R (M) v Islington London Borough Council [2004) EWCA Civ 235; [2005) I WLR
884; [2004] 4 All ER 709, CA
Sen v The Netherlands (2001) 36 EHRR 81
Tuquabo- Tekle v The Netherlands [2006) I FLR 798

A

APPEAL from the Court of Appeal
By permission of the Supreme Court (Lord Rodger of Earlsferry, Baroness
Hale of Richmond and Lord Mance JJSc) granted on 28 March 2010, the
claimant, ZH, appealed from the judgment of the Court of Appeal
(Lawrence Collins, Moses LJJ and Holman J) on 26 March 2009 [20°9]
EWCA Civ 691, dismissing the claimant's appeal from a decision dated
5 August 2008 of the Asylum and Immigration Tribunal (Immigration
Judges Blandy and Middleton Roy) which, having reconsidered the
claimant's case, had upheld a decision on 4 March 2008 of the tribunal
(Immigration Judge Rowlands) to refuse the claimant's application under
the Human Rights Act 1998 claiming that the decision of the Secretary of
State for the Home Department to give directions for her removal to
Tanzania would result in a violation of her right to respect for her private
and family life guaranteed by article 8 of the Convention for the Protection
of Human Rights and Fundamental Freedoms.
The facts are stated in the judgment of Baroness Hale ofRichmondJSC.

B

Man/it Gill QC and Benjamin Hawkin (instructed by Raffles Haig) for
the claimant.
The first issue is what is in the best interests of the children under
article 8.2 of the Convention for the Protection of Human Rights and
Fundamental Freedoms. The children must be treated as persons to whom
the law ascribes specific rights of their own. Because they are minors,
international human rights law recognises that they are entitled to specific,
special and enhanced protection in respect of those rights. Their best
interests are not merely a factor to be taken into account like any other.
Where consideration is being given to the removal of a parent, the best
interests of an affected child is the first thing which has to be identified before
a decision to remove can properly be taken.
These are British children and the possession of British nationality is in
itself of particular importance and must be given consideration. The Court
of Appeal failed to appreciate that in certain circumstances, including those
that arise in the present appeal, the fact that the children are British citizens
will be decisive. Some sort of primacy must be attached to British
nationality. The conclusions of the courts below give rise to anomalous and
discriminatory results. The children have a right to have a personal
relationship and regular contact with their parents.
The Secretary of State's decision amounts to sending British citizens into
exile or constructively removing them when both domestic and international
law only permits that result in rare and extreme circumstances. The
Secretary of State's decision has imposed on the parents and the children a
heartbreaking choice as to whether the children should stay in the United
Kingdom, the only country in which they have ever lived, and lose their
primary carer who is their mother, or go with their mother to Tanzania and
be separated from their father. Although the parents can be criticised for not
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thinking about that potential choice, the children are innocent victims and
the Secretary of State and the courts have positive obligations to protect the
children both as minors and as British citizens. The children cannot be
treated merely as appendages of their parents and therefore irrelevant in the
decision-making process relating to their mother. They cannot be deprived
of the consequences and benefits of their British citizenship.
Article 8 requires that in cases where the removal of a parent potentially
8
gives rise to a separation of a child from a parent, the court should keep
uppermost in its mind the rights of the child and should always treat the best
interests of the child as the paramount, or alternatively, the primary
consideration in the assessment of proportionality. Decision-makers should
ensure that a mechanism is found to ensure that the children's voices are
heard. These children's own best interests require that they should not be
c removed from the United Kingdom and that they should remain here with
both their parents.
[Reference was made to Neulinger v Switzerland (2010) 28 BHRC 706;
Sen u The Netherlands (2003) 36 EHRR 81; Tuquabo-Tekle v The
Netherlands [2006] I FLR 798; Boultif v Switzerland. (2001)
33 EHRR II79; Uner v The Netherlands (2006) 45 EHRR 421; MaslOll v
o Austria [2007] INLR 47; Beoku-Betts u Secretary of State for the Home
Department [2009]. AC II5; Chikwamba u Secretary of State for the Home
Department [2008] I WLR 1420; EB (Kosovo) v Secretary of State for the
Home Department [2009] AC 1159; R (M) v Islington London Borough
Council [2005] I WLR 884; AB (Jamaica) v Secretary of State for the Home
Department [2008] I WLR 1893 and Chen v Secretary of State for the
E Home Department (Case C-200/02) [2005] QB 325. Reference was also
made to the United Nations Convention on the Rights of the Child (1989)
(Cm 1976), articles 3 and 9; the United Nation Committee on the Rights of
the Child, General Comment No 6 (39th Session" 2005) (CRC/GCho05/6)
on "Treatment of Unaccompanied and Separated Children Outside their
Country of Origin" and General Comment No 12 (51st Session, 2009)
(CRC/C/GC/I2) on "The right of the child to be heard" and the Borders,
F
Citizenship and Immigration Act 2009, section 55. Additional reference
was made to various academic writings on the rights of the child, including:
Philip Alston, "The Legal Framework of the Convention on the Rights of the
Child", Bulletin of Human Rights 9112, p 9 (United Nations); "The Child as
Citizen" (Council of Europe, 1996); Michael Freeman, "Article 3: The Best
Interests of the Child" (Martinus Nijhoff, 2007) and Jane McAdam,
G "Seeking Asylum under the Convention on the Rights of the Child: A case for
Complementary Protection" (2006) 14 International Journal of Children's
Rights, pp 251-274.]
A

61>

''iii

H

Joanna Dodson QC and Edward Nicholson (instructed by Raffles Haig)
for the children, intervening.
The submissions made on behalf of the claimant are adopted. It would be
appropriate to canvas the children's views on whether they wanted to go to
Tanzania with the claimant. It is also relevant to consider whether section I
of the Children Act 1989 which states that the children's welfare shall be the
paramount consideration applies to immigration decisions. The outcome of
the proceedings will have a profound effect on the children's future lives.
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Monica Carss-Frisk QC and Susan Chan (instructed by Treasury
Solicitor) for the Secretary of State.
In the particular circumstances of this case the decision to remove the
claimant was incompatible with article 8, but the claimant's submissions
should be rejected.
Article 8 calls for a fact sensitive approach in which all relevant factors
are carefully evaluated and no one factor is decisive, or paramount in the
sense of inevitably "trumping" all other considerations. The best interests of
the child are a primary consideration, but it is not decisive. The British
citizenship of a relevant family member is a factor to be weighed in the
balance but it is not decisive and its weight depends on all the circumstances.
Article 8 does not grant the right to enjoy family life in any particular
country.
The best interests of the child are "a" primary consideration and not "the"
primary consideration. Other considerations can be taken into account.
There must be sufficient countervailing factors to outweigh the best interests
of the child. Nothing in the case law, whether domestic or of the European
Court of Human Rights, indicates that the best interests of the child are
paramount or decisive.
British citizenship in itself does not put this case in a special category. The
children's citizenship has "a role" to play but that is all it is. The concern is
with family life and not other benefits like welfare protection. The children
have equal rights with adults, not more rights. The child can be heard
through another person including the parent if there is no conflict between
them. Otherwise the child should be separately represented.
[Reference was made to EB (Kosovo) v Secretary of State for the Home
Department [2009] AC 1159; Rodrigues da Silva, Hoogkamer v The
Netherlands (2006) 44 EHRR 729; Naidike v Attorney General of Trinidad
and Tobago [2005] I AC 538; Oner v The Netherlands 45 EHRR 421;
Maslov v Austria [2009] INLR 47; Neulinger v Switzerland 28 BHRC 706;
Beldjoudi v France (1992) 14 EHRR 801; 0 and OL v United Kingdom
(Application No 11970/86) (unreported) 13 July 1987; Sorabjee v United
Kingdom [1996] EHRLR 216; R v Secretary of State for the Home
Department, Ex p Gangadeen [1998] FLR 762; EM (Lebanon) v Secretary
of State for the Home Department) (AF (A Child) intervening) [20°9]
AC 1198 and Wan v Minister for Immigration and Multicultural Affairs
(2001) 107 FCR 133.]
Gill QC in reply.
None of the cases in the European Court of Human Rights is consistent
with the conclusion that, where a child's best interests requires the parent's
presence, immigration concerns will override that. [Reference was made to
Edore v Secretary ofState for the Home Department [2003] I WLR 2979.]
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The court took time for consideration.
I February 2011. BARONESS HALE OF RICHMOND JSC (with whom
Lord Brown of Eaton-under-Heywood and Lord Mance JJSC agreed)
I
The over-arching issue in this case is the weight to be given to the best
interests of children who are affected by the decision to remove or deport
one or both of their parents from this country. Within this, however, is a
much more specific question: in what circumstances is it permissible to
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remove or deport a non-citizen parent where the effect will be that a child
who is a citizen of the United Kingdom will also have to leave? There is, of
course, no power to remove or deport a person who is a United Kingdom
citizen: see Immigration Act 1971, section 3(5)(6). They have a right of
abode in this country, which means that they are free to live in, and to come
and go into and from the United Kingdom without let or hindrance: see
1971 Act, sections I and 2. The consistent stance of the Secretary of State is
that UK citizens are not compulsorily removed from this country (e g Phil
Wool as, Hansard (HC Debates), 15 June 2009, written answers, col 33).
However if a non-citizen parent is compulsorily removed and agrees to take
her children with her, the effect is that the children have little or no choice in
the matter. There is no machinery for consulting them or giving independent
consideration to their views.
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The facts
2
The facts of this case are a good illustration of how these issues can
arise. The mother is a national of Tanzania who arrived here in December
1995 at the age of 20. She made three unsuccessful claims for asylum, one in
her own identity and two in false identities. In 1997 she met and formed a
relationship with a British citizen. They have two children, a daughter, T,
born in 1998 (who is now 12 years old) and a son, J, born in 2001 (who is
now nine). The children are both British citizens, having been born here to
parents, one of whom is a British citizen. They have lived here with their
mother all their lives, nearly all of the time at the same address. They attend
local schools.
3 Their parents separated in 2005 but their father continues to see them
regularly, visiting approximately twice a month for four to five days at a
time. In 2007 he was diagnosed with HIV. He lives on disability living
allowance with his parents and his wife and is reported to drink a great deal.
The tribunal nevertheless thought that there would not "necessarily be any
particular practical difficulties" if the children were to go to live with him.
The Court of Appeal very sensibly considered this "susceptible to criticism as
having no rational basis". Nevertheless, they upheld the tribunal's finding
that the children could reasonably be expected to follow their mother to
Tanzania: [2009] EWCA Civ 691 at [27]. They also declined to hold that
there was no evidence to support the tribunal's finding that the father would
be able to visit them in Tanzania, despite his fragile health and limited
means: para 32.
4 As it happens, this court has seen another illustration of how these
issues may arise, in R (WL (Congo)) v Secretary of State for the Home
Department [2010] I WLR 2168 (Supreme Court judgment pending). Both
father and mother are citizens of the Democratic Republic of Congo. Their
child, however, is a British citizen. The Secretary of State intends to deport
the father under section 3(5) of the 197 I Act and also served notice of
intention to deport both mother and child. There is power to deport non
citizen family members of those deported under section 3(5) but there is no
power to deport citizens under that or any other provision of the 197 I Act.
It is easy to see how a mother served with such a notice might think that
there was such a power and that she had no choice. Fortunately, it appears
that the notice was not followed up with an actual decision to deport in that
case.
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These proceedings
5 This mother's immigration history has rightly been described as
"appalling". She made a claim for asylum on arrival in her own name which
was refused in 1997 and her appeal was dismissed in 1998, shortly after the
birth of her daughter. She then made two further asylum applications,
pretending to be a Somali, both of which were refused. In 2001, shortly
before the birth of her son, she made a human rights application, claiming
that her removal would be in breach of article 8 of the Convention for the
Protection of Human Rights and Fundamental Freedoms. This was refused
in 2004 and her appeal was dismissed later that year. Also in 2004 she and
the children applied for leave to remain under the "one-off family
concession" which was then in force. This was refused in 2006 because of
her fraudulent asylum claims. Meanwhile in 2005 she applied under a
different policy known as the "seven-year child concession". This too was
refused, for similar reasons, later in 2006 and her attempts to have this
judicially reviewed were unsuccessful.
6 After the father's diagnosis in 2007, fresh representations were made.
The Secretary of State accepted these as a fresh claim but rejected it early in
2008. The mother's appeal was dismissed in March 2008. However an
application for reconsideration was successful. In May 2008, Senior
Immigration Judge McGeachy held that the immigration judge had not
considered the relationship between the children and their father (it being
admitted that there was no basis on which he could have found that they
could live here with him), the fact that they had been born in Britain and
were then aged nine and seven and were British. It was a material error of
law for the immigration judge not to have taken into account the rights of
the children and the effect of the mother's removal upon them.
7 Nevertheless at the second stage of the reconsideration, the tribunal,
having heard the evidence, dismissed the appeal: Appeal Number
IAJoI284ho08. They found that there was family life between the mother
and the children and between the father and the children, although not
between the parents, and also that the mother had built up a substantial
private life in this country: para 5+ Removal to Tanzania, if the children
accompanied the mother, would substantially interfere with the relationship
with their father; staying behind would substantially interfere with the
relationship with their mother: para 5+ Removing the mother would be in
accordance with the law for the purpose of protecting the rights and
freedoms of others. The only question was whether it would be
proportionate: para 5.5.
8 The tribunal found the mother to be seriously lacking in credibility.
She had had the children knowing that her immigration status was
precarious. Having her second child was "demonstrably irresponsible":
para 5.8.
However, the children were innocent of their parents's
shortcomings: para 5.9. The parents now had to choose what would be best
for their children:
"\Ve do not consider that it can be regarded as unreasonable for the
[Secretary of State's] decision to have that effect, because the eventual
need to take such a decision must have been apparent to them ever since
they began their relationship and decided to have children together":
para 5.10.
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9 The tribunal found it a "distinct and very real possibility" that the
children might remain here with their father: para 5. I I. This might motivate
him to overcome his difficulties. People with HIV can lead ordinary lives.
The daughter was of an age when many African children were separated
from their parents and sent to boarding schools. The son, had he been a
Muslim, would have been regarded as old enough to live with his father
rather than his mother. Hence the tribunal could not see "any particular
practical difficulties" if the children were to go and live with their father:
para 5.15.
10
Equally, it would be "a very valid decision" for the children to go and
live with their mother in Tanzania: para 5.r6. It is not an uncivilised or an
inherently dangerous place. Their mother must have told them about it;
There were no reasons why their father should not from time to time travel
to see the children there. They did not accept that either his HIV status or his
financial circumstances were an obstacle. Looking at the circumstances in
the round, therefore:
"neither of the potential outcomes of the [mother's] removal which we
have outlined above would represent such an interference with the family
life of the children, or either of them, with either their mother on the one
hand or their father on the other as to be disproportionate, again having
regard to the importance of the removal of the [mother] in pursuance of
the system of immigration control in this country": para 5.20.

They had earlier said that this was "of very great importance and
considerable weight must be placed upon it": para 5.19.
I I
Permission to appeal was initially refused on the basis that, even if
E
the tribunal had been wrong to think that the children could stay here with
their father, they could live in Tanzania with their mother. Ward LJ
eventually gave permission to appeal because he was troubled about the
effect of their leaving upon their relationship with their father: "how are we
to approach the family rights of a broken family like this?" Before the Court
of Appeal, however, it was argued that the British citizenship of the children
F was a "trump card" preventing the removal of their mother. This was
rejected as inconsistent with the authorities, and in particular with the
principle that there is no "hard-edged or bright-line rule", which was
enunciated by Lord Bingham of Cornhill in EB (Kosovo) v Secretary of State
for the Home Department [2009] AC I I 59, and is quoted in full at para 15
below.
12
Mr Manjit Gill QC, on behalf of the appellant mother, does not
G
argue in this court that the citizenship of the children should be dispositive in
every case. But he does argue that insufficient weight is given to the welfare
of all children affected by decisions to remove their parents and in particular
to the welfare of children who are British citizens. This is incompatible with
their right to respect for their family and private lives, considered in the light
of the obligations of the United Kingdom under the United Nations
H Convention on the Rights of the Child. Those obligations are now (at least
partially) reflected in the duty of the Secretary of State under section 55 of
the Borders, Citizenship and Immigration Act 2009.
13 The Secretary of State now concedes that it would be
disproportionate to remove the mother in the particular facts of this case.
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But she is understandably concerned about the general principles which the
Border Agency and appellate authorities should apply.
The domestic law
14 This is the mother's appeal on the ground that her removal will
constitute a disproportionate interference with her right to respect for her
private and family life, guaranteed by article 8 of the Human Rights
Convention:
"1. Everyone has the right to respect for his private and family life, his
home and his correspondence.
"2. There shall be no interference by a public authority with the
exercise of this right except such as is in accordance with the law and is
necessary in a democratic society in the interests of national security,
public safety or the economic well-being of the country, for the
prevention of disorder or crime, for the protection of health or morals, or
for the protection of the rights and freedoms of others."

However, in Beoku-Betts v Secretary of State for the Home Department
[20°9] AC I I 5, the House of Lords held that both the Secretary of State and
the immigration appellate authorities had to consider the rights to respect
for their family life of all the family members who might be affected by the
decision and not just those of the claimant or appellant in question. Lord
Brown of Eaton-under-Heywood summarised the argument which the
House accepted thus, at para 20:
"Together these members enjoy a single family life and whether or not
the removal would interfere disproportionately with it has to be looked at
by reference to the family unit as a whole and the impact of removal upon
each member. If overall the removal would be disproportionate, all
affected family members are to be regarded as victims."
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I added this footnote at para 4:
"To insist that an appeal to the Asylum and Immigration Tribunal
consider only the effect upon other family members as it affects the
appellant, and that a judicial review brought by other family members
considers only the effect upon the appellant as it affects them, is not only
artificial and impracticable. It also risks missing the central point about
family life, which is that the whole is greater than the sum of its individual
parts. The right to respect for the family life of one necessarily
encompasses the right to respect for the family life of others, normally a
spouse or minor children, with whom that family life is enjoyed."

F

G

15 When dealing with the relevant principles in EB (Kasava) v
Secretary of State for the Home Department [2009] AC II 59, Lord Bingham
of Cornhill said, at para 12:

"Thus the appellate immigration authority must make its own
judgment and that judgment will be strongly influenced by the particular
facts and circumstances of the particular case. The authority will, of
course, take note of factors which have, or have not, weighed with the
Strasbourg court. It will, for example, recognise that it will rarely be
proportionate to uphold an order for removal of a spouse if there is a
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close and genuine bond with the other spouse and that spouse cannot
reasonably be expected to follow the removed spouse to the country of
removal, or if the effect of the order is to sever a genuine and subsisting
relationship between parent and child. But cases will not ordinarily raise
such stark choices, and there is in general no alternative to making a
careful and informed evaluation of the facts of the particular case. The
search for a hard-edged or bright-line rule to be applied in the generality
of cases is incompatible with the difficult evaluative exercise which
article 8 requires."
Thus, of particular importance is whether a spouse or, I would add, a child
can reasonably be expected to follow the removed parent to the country of
removal.
I6 Miss Monica Carss-Frisk QC, for the Secretary of State, was content
with the way I put it in the Privy Council case of Naidike v Attorney General
ofTrinidad and Tobago [2005J lAC 538, para 75:
"The decision-maker has to balance the reason for the expulsion
against the impact upon other family members, including any alternative
means of preserving family ties. The reason for deporting may be
comparatively weak, while the impact on the rest of the family, either of
being left behind or of being forced to leave their own country, may be
severe. On the other hand, the reason for deporting may be very strong,
or it may be entirely reasonable to expect the other family members to
leave with the person deported."

The Strasbourg cases
I7 These questions tend to arise in two rather different sorts of case.
The first relates to long-settled residents who have committed criminal
offences (as it happens, this was the context of R (WL (Congo)) v Secretary
of State for the Home Department [201OJ I WLR 2I68). In such cases, the
principal legitimate aims pursued are the prevention of disorder and crime
and the protection of the rights and freedoms of others. The Strasbourg
F court has identified a number of factors which have to be taken into account
in conducting the proportionality exercise in this context. The leading case
is now Oner v The Netherlands (2006) 45 EHRR 42I. The starting point is,
of course, that states are entitled to control the entry of aliens into their
territory and their residence there. Even if the alien has a very strong
residence status and a high degree of integration he cannot be equated with a
national. Article 8 does not give him an absolute right to remain. However,
G if expulsion will interfere with the right to respect for family life, it must be
necessary in a democratic society and proportionate to the legitimate aim
pursued. At para 57, the Grand Chamber repeated the relevant factors
which had first been enunciated in Boultif v Switzerland (200I)
33 EHRR I I 79(numbers inserted):
E

H

"(i) the nature and seriousness of the offence committed by the
applicant; (ii) the length of the applicant's stay in the country from which
he or she is to be expelled; (iii) the time elapsed since the offence was
committed and the applicant's conduct during that period; (iv) the
nationalities of the various persons concerned; (v) the applicant's family
situation, such as the length of the marriage, and other factors expressing
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the effectiveness of a couple's family life; (vi) whether the spouse knew
about the offence at the time when he or she entered into a family
relationship; (vii) whether there are children of the marriage, and if so,
their age; and (viii) the seriousness of the difficulties which the spouse is
likely to encounter in the country to which the appellant is to be
expelled."

A

Significantly for us, however, the Grand Chamber in Uner went on, in
para 58, "to make explicit two criteria which may already be implicit" in the
above (again, numbers inserted):

B

"(ix) the best interests and well-being of the children, in particular the
seriousness of the difficulties which any children of the applicant are
likely to encounter in the country to which the applicant is to be expelled;
and (x) the solidity of social, cultural and family ties with the host country.
and with the country of destination."

C

The importance of these is reinforced in the recent case of Maslov v Austria
[2009] INLR 47, para 75 where the Grand Chamber emphasised that
"for a settled migrant who has lawfully spent all or the major part of
his or her childhood and youth in the host country, very serious reasons
are required to justify expulsion. This is all the more so where the person
concerned committed the offences underlying the expulsion measure as a
juvenile."
18 The second sort of case arises in the ordinary immigration context,
where a person is to be removed because he or she has no right to be or
remain in the country. Once again, the starting point is the right of all states
to control the entry and residence of aliens. In these cases, the legitimate aim
is likely to be the economic well-being of the country in controlling
immigration, although the prevention of disorder and crime and the
protection of the rights and freedoms of others may also be relevant. Factors
(i), (iii), and (vi) identified in Boultif and Uner are not relevant when it comes
to ordinary immigration cases, although the equivalent of (vi) for a spouse is
whether family life was established knowing of the precariousness of the
immigration situation.
19 It was long ago established that mixed nationality couples have no
right to set up home in whichever country they choose: see Abdulaziz,
Cabales and Balkandali v United Kingdom (1985) 7 EHRR 47 I. Once they
have done so, however, the factors relevant to judging the proportionality of
any interference with their right to respect for their family lives have quite
.recently been rehearsed in Rodrigues da Silva, Hoogkamer v The
Netherlands (2006) 44 EHRR 729, para 39:

"Article 8 does not entail a general obligation for a state to respect
immigrants' choice of the country of their residence and to authorise
family reunion in its territory. Nevertheless, in a case which concerns
family life as well as immigration, the extent of a state's obligations to
admit to its territory relatives of persons residing there will vary
according to the particular circumstances of the person involved and the
general interest [the reference is to Gul v Switzerland (1996)
22 EHRR 93, para 38]. Factors to be taken into account in this context
are the extent to which family life is effectively ruptured, the extent of the
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ties in the contracting state, whether there are insurmountable obstacles
in the way of the family living in the country of origin of one or more of
them, whether there are factors of immigration control (e g a history of
breaches of immigration law) or considerations of public order weighing
in favour of exclusion [the reference is to Solomon v The Netherlands
(Application No 44328/98) (unreported) given 5 September 2000].
Another important consideration will also be whether family life was
created at a time when the persons involved were aware that the
immigration status of one of them was such that the persistence of that
family life within the host state would from the outset be precarious. The
court has previously held that where this is the case it is likely only to be in
the most exceptional circumstances that the removal of the non-national
family member will constitute a violation of article 8 [the reference is to
Mitchell v United Kingdom (Application No 40447/98) (unreported)
given 24 November 1998; Ajayi v United Kingdom (Application
No 27663/95) (unreported) given 22 June 1999]."
Despite the apparent severity of these words, the court held that there had
been a violation on the facts of the case. A Brazilian mother came to the
Netherlands in 1994 and set up home with a Dutch national without ever
applying for a residence permit. In 1996 they had a daughter who became a
Dutch national. In 1997 they split up and the daughter remained with her
father. It was eventually confirmed by the Dutch courts that it was in her
best interests to remain with her father and his family in the Netherlands
even if this meant that she would have to be separated from her mother. In
practice, however, her care was shared between the mother and the paternal
grandparents. The court concluded at para 44 that, notwithstanding the
mother's "cavalier attitude to Dutch immigration rules",
"In view of the far reaching consequences which an expulsion would
have on the responsibilities which the first applicant has as a mother, as
well as on her family life with her young daughter, and taking into
account that it is clearly in Rachael's best interests for the first applicant
to stay in the Netherlands, the court considers that in the particular
circumstances of the case the economic well-being of the country does not
outweigh the applicants' rights under article 8, despite the fact that the
first applicant was residing illegally in the Netherlands at the time of
Rachael's birth."

20
It is worthwhile quoting at such length from the court's decision in
Rodrigues
da Silva because it is a relatively recent case in which the
G
reiteration of the court's earlier approach to immigration cases is tempered
by a much clearer acknowledgement of the importance of the best interests
of a child caught up in a dilemma which is of her parents' and not of her own
making. This is in contrast from some earlier admissibility decisions in
which the Commission (and on occasion the court) seems to have
concentrated more on the failings of the parents than upon the interests of
.H the child, even if a citizen child might thereby be deprived of the right to
grow up in her own country: see, for example, a and OL v United Kingdom
(Application No 11970/86) (unreported) 13 July 1987; Sorabjee v United
Kingdom [1996] EHRLR 216; Jaramillo v United Kingdom (Application
No 24865/94) (unreported) 23 October 1995 and Poku v United Kingdom
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(1996) 22 EHRR CD 94. In Poku, the Commission repeated, at p 97, that
"in previous cases the factor of citizenship has not been considered of
particular significance". These were, however, cases in which the whole
family did have a real choice about where to live. They may be contrasted
with Fadele v United Kingdom (1991) 70 DR 159, in which British children
aged 12 and 9 at the date of the decision had lived all their lives in the United
Kingdom until they had no choice but to go and live in some hardship in
Nigeria after their mother died and their father was refused leave to enter.
The Commission found their complaints under articles 3 and 8 admissible
and a friendly settlement was later reached: see p 162.

The UNCRC and the best interests ofthe child
21 It is not difficult to understand why the Strasbourg court has become
more sensitive to the welfare of the children who are innocent victims of
their parents's choices. For example, in Neulinger v Switzerland (2010)
28 BHRC 706, para 131 the court observed that
"the Convention cannot be interpreted in a vacuum but must be
interpreted in harmony with the general principles of international law.
Account should be taken ... of 'any relevant rules of international law
applicable in the relations between the parties', and in particular the rules
concerning the international protection of human rights."
The court went on to note, at para 135, that "there is currently a broad
consensus-including in international law-in support of the idea that in all
decisions concerning children, their best interests must be paramount".
22 The court had earlier, in paras 49-56, collected references in support
of this proposition from several international human rights instruments:
from the second principle of the United Nations Declaration on the Rights of
the Child 1959; from article 3.1 of the Convention on the Rights of the Child
1989 ("UNCRC"); from articles 5(b) and 16.I(d) of the Convention on the
Elimination of All Forms of Discrimination against Women 1979; from
General Comments 17 and 19 of the Human Rights Committee in relation to
the International Covenant on Civil and Political Rights 1966; and from
article 24 of the European Union's Charter of Fundamental Rights. All of
these refer to the best interests of the child, variously describing these as
"paramount", or "primordial", or "a primary consideration". To a United
Kingdom lawyer, however, these do not mean the same thing.
23 For our purposes the most relevant national and international
obligation of the United Kingdom is contained in article 3.1 of the UNCRC:
"In all actions concerning children, whether undertaken by public or private
social welfare institutions, courts of law, administrative authorities or
legislative bodies, the best interests of the child shall be a primary
consideration." This is a binding obligation in international law, and the
spirit, if not the precise language, has also been translated into our national
law. Section I I of the Children Act 2004 places a duty upon a wide range of
public bodies to carry out their functions having regard to the need to
safeguard and promote the welfare of children. The immigration authorities
were at first excused from this duty, because the United Kingdom had
entered a general reservation to the UNCRC concerning immigration
matters. But that reservation was lifted in 2008 and, as a result, section 55
of the Borders, Citizenship and Immigration Act 2009 now provides that, in
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relation among other things to immigration, asylum or nationality, the
Secretary of State must make arrangements for ensuring that those functions
"are discharged having regard to the need to safeguard and promote the
welfare of children who are in the United Kingdom".
24 Miss Carss-Frisk acknowledges that this duty applies, not only to
how children are looked after in this country while decisions about
immigration, asylum, deportation or removal are being made, but also to the
decisions themselves. This means that any decision which is taken without
having regard to the need to safeguard and promote the welfare of any
children involved will not be "in accordance with the law" for the purpose of
article 8.2. Both the Secretary of State and the tribunal will therefore have to
address this in their decisions.
25 Further, it is clear from the recent jurisprudence that the Strasbourg
court will expect national authorities to apply article 3.1 of UNCRC and
treat the best interests of a child as "a primary consideration". Of course,
despite the looseness with which these terms are sometimes used, "a primary
consideration" is not the same as "the primary consideration", still less as
"the paramount consideration". Miss Joanna Dodson QC, to whom we are
grateful for representing the separate interests of the children in this case,
boldly argued that immigration and removal decisions might be covered by
section 1(1) ofthe Children Act 1989:
"When a court determines any question with respect to- (a) the
upbringing of a child; or (b) the administration of a child's property or the
application of any income arising from it, the child's welfare shall be the
court's paramount consideration."
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However, questions with respect to the upbringing of a child must be
distinguished from other decisions which may affect them. The UNHCR, in
its Guidelines on Determining the Best Interests of the Child (May 2008),
explains the matter neatly, at para 1.1:
"The term 'best interests' broadly describes the well-being of a child
... The CRC neither offers a precise definition, nor explicitly outlines
common factors of the best interests of the child, but stipulates that: the
best interests must be the determining factor for specific actions, notably
adoption (article 21) and separation of a child from parents against their
will: article 9; the best interests must be a primary (but not the sole)
consideration for all other actions affecting children, whether undertaken
by public or private social welfare institutions, courts of law,
administrative authorities or legislative bodies see: article 3."
This seems to me accurately to distinguish between decisions which directly
affect the child's upbringing, such as the parent or other person with whom
she is to live, and decisions which may affect her more indirectly, such. as
decisions about where one or both of her parents are to live. Article 9- of
UNCRC, for example, draws a distinction between the compulsory
separation of a child from her parents, which must be necessary in her best
interests, and the separation of a parent from his child, for example, by
detention, imprisonment, exile, deportation or even death.
26 Nevertheless, even in those decisions, the best interests of the child
must be a primary consideration. As Mason CJ and Deane J put it in the case
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of Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273,
292 in the High Court of Australia:

A

"A decision-maker with an eye to the principle enshrined in the
Convention would be looking to the best interests of the children as a
primary consideration, asking whether the force of any other
consideration outweighed it."
As the Federal Court of Australia further explained in Wan v Minister for
Immigration and Multicultural Affairs (2001) 107 FCR 133, para 32:
"[The tribunal] was required to identify what the best interests of
Mr Wan's children required with respect to the exercise of its discretion
and then to assess whether the strength of any other consideration, or the
cumulative effect of other considerations, outweighed the consideration
of the best interests of the children understood as a primary
consideration. "
This did not mean (as it would do in other contexts) that identifying their
best interests would lead inexorably to a decision in conformity with those
interests. Provided that the tribunal did not treat any other consideration as
inherently more significant than the best interests of the children, it could
conclude that the strength of the other considerations outweighed them.
The important thing, therefore, is to consider those best interests first. That
seems, with respect, to be the correct approach to these decisions in this
country as well as in Australia.
27 However, our attention was also drawn to General Comment No 6
of the United Nations Committee on the Rights of the Child (2005.), on the
Treatment of Unaccompanied and Separated Children Outside their
Country of Origin. The context, different from ours, was the return of such
children to their countries of origin even though they could not be returned
to the care of their parents or other family members: para 85. At para 86,
the Committee observed:
"Exceptionally, a return to the home country may be arranged, after
careful balancing of the child's best interests and other considerations, if
the latter are rights-based and override best interests of the child. Such
may be the case in situations in which the child constitutes a serious risk
to the security of the State or to the society. Non-rights based arguments
such as those relating to general migration control, cannot override best
interests considerations."
28 A similar distinction between "rights-based" and "non-rights-based"
arguments is drawn in the UNHCR Guidelines: see para 3.6. With respect, it
is difficult to understand this distinction in the context of article 8.2 of the
Human Rights Convention. Each of the legitimate aims listed there may
involve individual as well as community interests. If the prevention of
disorder or crime is seen as protecting the rights of other individuals, as it
appears that the CRC would do, it is not easy to see why the protection of
the economic well-being of the country is not also protecting the rights of
other individuals. In reality, however, an argument' that the continued
presence of a particular individual in the country poses a specific risk to
others may more easily outweigh the best interests of that or any other child
than an argument that his or her continued presence poses a more general
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threat to the economic well-being of the country. It may amount to no more
than that.

Applying these principles
29 Applying, therefore, the approach in the 'Van case to the assessment
of proportionality under article 8.2, together with the factors identified in
B Strasbourg, what is encompassed in the "best interests of the child"? As the
United Nations High Commission for Refugees says, it broadly means the
well-being of the child. Specifically, as Lord Bingham indicated in EB
(Kosovo) [20°9] AC II 59, it will involve asking whether it is reasonable to
expect the child to live in another country. Relevant to this will be the level
of the child's integration in this country and the length of absence from
the other country; where and with whom the child is to live and the
c arrangements for looking after the child in the other country; and the
strength of the child's relationships with parents or other family members
which will be severed if the child has to move away.
30 Although nationality is not a "trump card" it is of particular
importance in assessing the best interests of any child.
The
ONCRC recognises the right of every child to be registered and acquire a
o nationality (article 7) and to preserve her identity, including her nationality:
article 8. In Wan 107 FCR 133, para 30 the Federal Court of Australia
pointed out that, when considering the possibility of the children
accompanying their father to China, the tribunal had not considered any of
the following matters, which the court clearly regarded as important:
E

F

G

H

"(a) the fact that the children, as citizens of Australia, would be
deprived of the country of their own and their mother's citizenship, 'and
of its protection and support, socially, culturally and medically, and in
many other ways evoked by, but not confined to, the broad concept of
lifestyle' (Vaitaiki v Minister for Immigration and Ethnic Affairs (1998)
IS0 ALIt 608, 614); (b) the resultant social and linguistic disruption of
their childhood as well as the loss of their homeland; (c) the loss of
educational opportunities available to the children in Australia; and
(d) their resultant isolation from the normal contacts of children with
their mother and their mother's family."
3 I Substituting "father" for "mother", all of these considerations apply
to the children in this case. They are British children; they are British, not
just through the "accident" of being born here, but by descent from a British
parent; they have an unqualified right of abode here; they have lived here all
their lives; they are being educated here; they have other social links with the
community here; they have a good relationship with their father here. It is
not enough to say that a young child may readily adapt to life in another
country. That may well be so, particularly if she moves with both her
parents to a country which they know well and where they can easily
reintegrate in their own community (as might have been the case, for
example, in Poku 22 EHRR CD 94: para 20, above). But it is very different
in the case of children who have lived here all their lives and are being
expected to move to a country which they do not know and will be separated
from a parent whom they also know well.
32 Nor should the intrinsic importance ofcitizenship be played down.
As citizens these children have rights which they will not be able to exercise
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if they move to another country. They will lose the advantages of growing
up and being educated in their own country, their own culture and their own
language. They will have lost all this when they come back as adults. As
Jacqueline Bhaba (in "The 'Mere Fortuity of Birth'? Children, Mothers,
Borders and the Meaning of Citizenship", in Migrations and Mobilities:
Citizenship, Borders and Gender (2009), edited by Seyla Benhabib and
Judith Resnik), has put it, at p 193:

A

B

"In short, the fact of belonging to a country fundamentally affects the
manner of exercise of a child's family and private life, during childhood
and well beyond. Yet children, particularly young children, are often
considered parcels that are easily movable across borders with their
parents and without particular cost to the children."
33 We now have a much greater understanding of the importance of
these issues in assessing the overall well-being of the child. In making the
proportionality assessment under article 8, the best interests of the child
must be a primary consideration. This means that they must be considered
first. They can, of course, be outweighed by the cumulative effect of other
considerations. In this case, the countervailing considerations were the need
to maintain firm and fair immigration control, coupled with the mother's
appalling immigration history and the precariousness of her position when
family life was created. But, as the tribunal rightly pointed out, the children
were not to be blamed for that. And the inevitable result of removing their
primary carer would be that they had to leave with her. On the facts, it is as
least as strong a case as Edore v Secretary of State for the Home Department
[2003] I WLR 2979, where Simon Brown LJ held that "there really is only
room for one view": para 26. In those circumstances, the Secretary of State
was clearly right to concede that there could be only one answer.

Consulting the children
34 Acknowledging that the best interests of the child must be a primary
consideration in these cases immediately raises the question of how these are
to be discovered. An important part of this is discovering the child's own
views. Article 12 ofUNCRC provides:
"1. States parties shall assure to the child who is capable of forming his
or her own views the right to express those views freely in all matters
affecting the child, the views of the child being given due weight in
accordance with the age and maturity of the child.
"2. For this purpose, the child shall in particular be provided the
opportunity to be heard in any judicial and administrative proceedings
affecting the child, either directly, or through a representative or an
appropriate body, in a manner consistent with the procedural rules of
national law."

35 There are circumstances in which separate representation of a child
in legal proceedings about her future is essential: in this country, this is so
when a child is to be permanently removed from her family in her own best
interests. There are other circumstances in which it may be desirable, as in
some disputes between parents about a child's residence or contact. In most
cases, however, it will be possible to obtain the necessary information about
the child's welfare and views in other ways. As I said in EM (Lebanon) v
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Secretary of State for the Home Department (AP (A Child) intervening)
[2009] AC II98, para 49:
"Separate consideration and separate representation are, however, two
different things. Questions may have to be asked about the situation of
other family members, especially children, and about their views. It
cannot be assumed that the interests of all the family members are
identical. In particular, a child is not to be held responsible for the moral
failures of either of his parents. Sometimes, further information may be
required. If the Child and Family Court Advisory and Support Service or,
more probably, the local children's services authority can be persuaded to
help in difficult cases, then so much the better. But in most immigration
situations, unlike many ordinary abduction cases, the interests of
different family members are unlikely to be in conflict with one another.
Separate legal (or other) representation will rarely be called for."

36 The important thing is that those conducting and deciding these
cases should be alive to the point and prepared to ask the right questions.
We have been told about a pilot scheme in the Midlands known as the Early
Legal Advice Project ("ELAP"). This is designed to improve the quality of
o the initial decision, because the legal representative can assist the
"caseowner" in establishing all the facts of the claim before a decision is
made. Thus cases including those involving children will be offered an
appointment with a legal representative, who has had time to collect
evidence before the interview. The Secretary of State tells us that the pilot is
limited to asylum claims and does not apply to pure article 8 claims.
E However, the two will often go hand in hand. The point, however, is that it
is one way of enabling the right questions to be asked and answered at the
right time.
37 In this case, the mother's representatives did obtain a letter from the
children's school and a report from a youth worker in the Refugee and
Migrant Forum of East London ("Ramfel"), which runs a Children's
Participation Forum and other activities in which the children had taken
F
part. But the immigration authorities must be prepared at least to consider
hearing directly from a child who wishes to express a view and is old enough
to do so. While their interests may be the same as their parents' this should
not be taken for granted in every case. As the Committee on the Rights of the
Child said, in General Comment No 12 (20°9) on the Right of the Child to
be Heard, para 36:
G

H

"in many cases ... there are risks of a conflict of interest between the
child and their most obvious representative (parent(s)). If the hearing of
the child is undertaken through a representative, it is of utmost
importance that the child's views are transmitted correctly to the
decision-maker by the representative."
Children can sometimes surprise one.

Conclusion
38 For the reasons given, principally in paras 26 and 30-33 above,
I would allow this appeal.
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LORD HOPE OF CRAIGHEAD DPSC
39 I am in full agreement with the reasons that Baroness Hale of
Richmond]SC has given for allowing thisappeal.
40 It seems to me that the Court of Appeal fell into error in two respects.
First, having concluded that the children's British citizenship did not dispose
of the issues arising under article 8 [2009] EWCA Civ 691 at [16]-[22], they
did not appreciate the importance that was nevertheless to be attached to the
factor of citizenship in the overall assessment of what was in the children's
best interests. Second, they endorsed the view of the tribunal that the
question whether it was reasonable to expect the children to go with their
mother to Tanzania, looked at in the light of its effect on the father and the
mother and in relation to the children, was to be judged in the light of the
fact that both children were conceived in the knowledge that the mother's
immigration status was precarious: para 26.
41 The first error may well have been due to the way the mother's case
was presented to the Court of Appeal. It was submitted that the fact that the
children were British citizens who had never been to Tanzania trumped all
other considerations: para T 6. That was, as the court recognised, to press the
point too far. But there is much more to British citizenship than the status it
gives to the children in immigration law. It carries with it a host of other
benefits and advantages, all of which Baroness Hale JSC has drawn attention
to and carefully analysed. They ought never to be left out of account, but
they were nowhere considered in the Court of Appeal's judgment. The fact
of British citizenship does not trump everything else. But it will hardly ever
be less than a very significant and weighty factor against moving children
who have that status to another country with a parent who has no right to
remain here, especially if the effect of doing this is that they will inevitably
lose those benefits and advantages for the rest of their childhood.
42 The second error was of a more fundamental kind, which lies at the
heart of this appeal. The tribunal found that the mother knew full well that
her immigration status was precarious before T was born. On looking at all
the evidence in the round, it was not satisfied that her decisions to have her
children were not in some measure motivated by a belief that having children
in the United Kingdom of a British citizen would make her more difficult to
remove. It accepted that the children were innocent of the mother's
shortcomings. But it went on to say that the eventual need to take a decision
as to where the children were to live must have been apparent both to the
father and the mother ever since they began their relationship and decided to
have children together. It was upon the importance of maintaining a proper
and efficient system of immigration in this respect that in the final analysis
the tribunal placed the greatest weight. The best interests of the children
melted away into the background.
43 The Court of Appeal endorsed the tribunal's approach. When it
examined the effect on the family unit of requiring the children to go with
the mother to Tanzania, it held that this had to be looked at in the context of
the fact that the children were conceived when the mother's immigration
status was precarious: para 26. It acknowledged that what was all
important was the effect upon the children: para 27. But it agreed with the
tribunal that the decision that the children should go with their mother was a
very valid decision. The question whether this was in their best interests was
not addressed.
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44 There is an obvious tension between the need to maintain a proper
and efficient system of immigration control and the principle that, where
children are involved, the best interests of the children must be a primary
consideration. The proper approach, as was explained in Wan v Minister for
Immigration and Multicultural Affairs 107 FCR 133, para 32, is, having
taken this as the starting point, to assess whether their best interests are
outweighed by the strength of any other considerations. The fact that the
mother's immigration status was precarious when they were conceived may
lead to a suspicion that the parents saw this as a way ofstrengthening her
case for being allowed to remain here. But considerations of that kind
cannot be held against the children in this assessment. It would be wrong in
principle to devalue what was in their best interests by something for which
they could in no way be held to be responsible.

LORD KERR OF TONAGHMORE JSC
45 I have read and agree with the judgments of Baroness Hale of
Richmond JSC and Lord Hope of Craighead DPSC. For the reasons they
have given, I too would allow the appeal.
46 It is a universal theme of the various international and domestic
o instruments to which Baroness Hale JSC has referred that, in reaching
decisions that will affect a child, a primacy of importance must be accorded
to his or her best interests. This is not, it is agreed, a factor of limitless
importance in the sense that it will prevail over all other considerations. It is
a factor, however, that must rank higher than any other. It is not merely one
consideration that weighs in the balance alongside other competing factors.
Where the best interests of the child clearly favour a certain course, that
E
course should be followed unless countervailing reasons of considerable
force displace them. It is not necessary to express this in terms of a
presumption but the primacy of this consideration needs to be made clear in
emphatic terms. What is determined to be in a child's best interests should
customarily dictate the outcome of cases such as the present, therefore, and
it will require considerations of substantial moment to permit a different
F result.
47 The significance of a child's nationality must be considered in two
aspects. The first of these is in its role as a contributor to the debate as to
where the child's best interests lie. It seems to me self-evident that to
diminish a child's right to assert his or her nationality will not normally be in
his or her best interests. That consideration must therefore feature in the
G
determination of where the best interests lie. It was also accepted by the
Secretary of State, however, (and I think rightly so) that if a child is a British
citizen, this has an independent value, freestanding of the debate in relation
to best interests, and this must weigh in the balance in any decision that may
affect where a child will live. As Baroness Hale JSC has said, this is not an
inevitably decisive factor but the benefits that British citizenship brings, as so
aptly described by Lord Hope DPSC and Baroness Hale JSC, must not
H
readily be discounted.

Appeal allowed.
SHIRANIKHA HERBERT, Barrister
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INlHECAUSE
EM (Lebanon) (FC) v Secretary ofState for the Home Department (Respondent)
[2008] UKHL 64
LORD HOPE OF CRAIGHEAD
My Lords,
1. Afterthe conclusion ofthe hearing, and following deliberation, the parties were informed
thatthe appeal would be allowed for reasons to be given later. The following are my
reasons for inviting the House to allow the appeal, to set aside the orders below and to
quashthe SecretaryofState's decision that the appellant and her son must be returned to
Lebanon

%1

•

2. The case for allowing the appellant and her son to remain in this countryon humanitarian
grounds is compelling. That is shownby the facts that my noble and learned friend Lord
Bingham ofCornhillhas descnbed. But the appellant does not wishto rely on the Secretary
ofState's discretion She claims that she has a right to remain here under article 8 ofthe
European Convention on Human Rights read in coniunction with article 14. So the question
is whether she has established that she and her son would run a real risk ofa flagrant denial
ofthe right to respect for their family life guaranteed to her by those articles if they were to
be removed from this countryto Lebanon.
3. I take the wording ofthe test to be applied to determine whether there would be a flagrant
denial of this right from what Judges Bratza, Bonello and Hedigansaid intheir jointpartly
dissenting opinion inMamatkulov and Askarov v Turkey (2005) 41 EHRR 25,537-539.
That was a case where political dissidents claimed thatthey would not receive a Iair trialif
theywere extradited to Uzbekistan because, among otherthings, torture was routinely used
to secureguilty verdicts and because suspects were frequently denied access to a lawyer.
Their case was that they ran a real risk ofa flagrant denial ofjustice. ill para 0- III14 the
judges said:
''Inour view, what the word 'flagrant' is intended to convey is a breach ofthe
principles of fair trialguaranteed by article 6 which is so fimdamental as to
amoum to a nullification, or destruction ofthe very essence, ofthe right
guaranteed by that article."
ill paras 0-Ill17 and 0-Ill19 they used the expression "areal risk" to describe the

standard which the evidence has to achieve inorder to show that the expulsion or
extradition of the individual would, if carried out, violate the article.
4. I have gone directly to what those judges said about the test inMamatkulov rather than to
whatwas said in R'(Ullah) v Special Adjudicator, Do v Immigration Appeal Tribunal
[2004] 2 AC 323 and R (Razgar) v Secretary of State for the Home Department
[2004] 2 AC 368 for severalreasons. First, their description ofit is the most up to date
guidance that is available from Strasbourg. Second, it combines in a simple furmula the
approach described inDevaseelan v Secretary of State for the Home Department
http://v.Mw.bailii.org/ul<lcases/UKHU2oo8l64.htrri
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[2003] Imm AR 1, para 111 referred to withapprovalby Lord Bingham ofCornhill1n1l419
Lord Carswell inparas 24 and 69 ofUllah withLord Steyn's use ofthe expression ''the
veryessence ofthe right" inpara 50 ofUllah. And, third, it shows that Camwath U in the
Court ofAppeal [2007] UKHRR 1, paras 37-38 was, withgreat respect, wrongto regard
words such as "complete denial" or ''nullification'' on the one hand and ''flagrant breach"or
"gross invasion" on the other as indicating different tests. Attempts to explain or analyse the
formula should be resisted, inthe absence of:finther guidance fromStrasbourg. There is
only one test, although I think that how it is to be applied inan article 8 read witharticle 14
case needs some explanation The use by the partlydissenting judges ofthe expression "a
real risk" is also significant. It shows that what was said about the standard ofproof in the
context ofarticle 3 in Soering v United Kingdom (1989) 11 EHRR 439, para 91, applies
to cases suchas this where the rights inissue are among the qualified rights to be found
elsewhere inthe Convention.

1')

5. There is however one aspect of this case which I have found particularly difficult. The
appellant came to this countryas a fugitive from Shari'a law. Her son had reached the age
ofsevenwhen, under the systemthat regulates the custodyofa child ofthat age under
Shari'a law inLebanon, his physical custodywouldpass by force oflawto his father or
another male memberofhis family, Any attempt by her to retaincustody ofhim there would
be boundto fail This is simply because the law dictates that a motherhas no right to the
custodyofher child after that age. She mayor maynot be allowed what has been
descnbed as visitation That would give her access to her son during supervised visits to a
place where she could see him. But underno circumstances would his custody remain with
her. The close relationship that exists between mother and child up to the age ofcustodial
transfer cannot survive under that system oflawwhere, as in this case, the parents ofthe
child are longer living togetherwhenthe child reaches that age. There is a real risk inall
these cases that the very essence ofthe family life that mother and child have shared
together up to that date will be destroyed or nullified.
6. This system was described by counselduring the argument as arbitrary and discriminatory.
So it is, ifit is to be measured by the human rights standards that we are obliged to apply
by the Convention The mutual enioymem by parent and child ofeach other's company is a
fundamental element of family life. Under our law non-discrimination is a core principle for
the protectionofhuman rights. The fact is however that Shari'a law as it is applied in
Lebanonwas created by and for men ina male dominated society. The place of the mother
inthe life ofa child under that systemis quite different under that law from that which is
guaranteed inthe Contracting States by article 8 ofthe Convention read inconjunction with
article 14. There is no place in it for equalrights betweenmen and women It is, as Lord
Bingham points out, the product ofa religious and cultural tradition that is respected and
observed throughout muchofthe world. But by our standards the systemis arbitrary
because the lawpermits ofno exceptions to its application, however strongthe objections
maybe on the facts ofany given case. It is discriminatory too because it denies women
custodyoftheir children after they have reached the age ofcustodial transfer simply
because they are women That is whythe appellant removed her child fromthat systemof
law and sought protectionagainst its effects in this country,
7. It seems to me that the Strasbourgcourt'sjurisprudence indicates that, inthe absence of
veryexceptional circumstances, aliens cannotclaim anyentitlement under the Convention to
remain here to escape fromthe discriminatory effects ofthe systemof family law intheir

http://vM.w.bailii.org/uWcases/UKHU2oo8l64.htm
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country oforigin. There is a close analogy betweenthis case and N v United Kingd<lril420
(Application No 26565/05) (unreported, BAILII: [2008] ECHR 453 ) 27 May 2008
which followed the decision ofthis House inN v Secretary of State for the Home
Department (Terrence Higgins Trust intervening) [2005] 2 AC 296.
8. In N's case the appellant was found afterher arrival inthis country fromUgandato have an
AIDS-defining illness for which she was still receiving beneficial medical treatment whenthe
appeal was heard. She claimed that the treatment that she needed would not be available to
her inUganda and she would die within a matter ofmonths ifshe were to be returned to
that country, whereas she could expect to live fur decades ifshe were to remain in this
country, That being so, itwas argued, the United Kingdom would be in breach of its
obligations under article 3 ofthe Convention ifshe were to be returned to Uganda. As Lord
Nicholls ofBirkenhead said inpara 1, the appeal raised a question ofprofound importance
about the obligations ofthe United Kingdom inrespect ofthe expulsion ofpeople with
HIV/AIDS. The cruelreality was that ifthe appellant were to be returned to Ugandaher
ability for obtainthe necessarymedication was at best problematic. In para 4 Lord Nicholls
described her position as similar to having a life-support machine switched off Yet the
House, with considerable misgivings inwhat was plainly a very sad case, dismissed her
appeal
9. Following that decision the appellant lodged an application against the United Kingdom in
Strasbourg. The Grand Chamber declaredher application inadmissible. In para 42 ofthe
decision it said:
"Aliens who are subject to expulsion cannotinprinciple claim any entitlement
to remain inthe territory ofa Contracting State inorder to continue to benefit
from medical socialor other forms ofassistance and services provided by the
expelling State. The fact that the applicant's circumstances, including his life
expectancy, would be significantly reduced ifhe were to be removed fromthe
Contracting State is not sufficient in itselfto give rise to breach ofarticle 3.
The decision to remove an alien who is suffering from a serious mental or
physical illness to a countrywhere the facilities for the treatment ofthat illness
are inferior to those available inthe Contracting State may raise an issue under
article 3, but onlyina very exceptional case, wherethe humanitarian grounds
against the removal are compelling."

In para 44 the Grand Chamberrecalled that, although many ofthe rights it contains have
implications ofa socialor economic nature, the Convention is essentially directed at the
protection ofcivil and political rights.
"Advances inmedical science, together withsocial and economic differences
between countries, entail that the level oftreatment available inthe Contracting
State and the countryoforigin may varyconsiderably. While it is necessary,
given the fimdamental importance ofarticle 3 inthe Convention system, for the
court to retaina degree offlexibihty to prevent expulsion invery exceptional
cases, article 3 does not place an obligation on the Contracting State to
alleviate such disparities through. the provision offree and unlimited health care
to allaliens without a right to stay within its jurisdiction A finding to the
contrary would place too great a burdenon the Contracting States."
http://vw..w.bailii.org/ukfcasesIUKHU2oo8l64.htm
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10. That was a case about article 3, not one ofthe qualified Convention rights. Yet event.14i21
a case, where there was a very real risk that the harm that would result fromthe applicant's
expulsion to the inferior system ofheahh care inher countryoforigin would reach the
severity oftreatmentprescribed by that article, the court held that, other than in very
exceptional cases, there was no obligation under the Convention to allowher to remain
here. This was because it was not the intention ofthe Convention to provide protection
against disparities in social and economic rights. To hold otherwise, even in an article 3
case, would place too great a burden on the Contracting States. Similar observations about
the limits that must be set on practical grounds to the qualified obligations that they have
undertakeninthe area ofcivil and political rights are to be found in F v United Kingdom
(Application No 17341/03) (unreported, BAILII: [2004] ECHR 723 ) 22 June 2004 and
Z and T v United Kingdom (Application No 27034/05) (unreported) 28 February 2006.
These decisions were not available to the House when it was considering the cases of
Ullah [2004] 2 AC 323 and Razgar [2004] 2 AC 368, the judgments inwhichwere
delivered on 17 June 2004.
11. In F v United Kingdom the applicantwas an Iraniancitizen who had claimed asylum here
on the basis that he feared persecution as a homosexual His application for asylum was
rejected. But he claimed that there would be a breach ofarticle 8 ifhe were to be removed
to Iran because a law in that countryprolnbited adultconsensualhomosexual activity. His
application was declared inadmissible by the Strasbourg court. At p 12 of its decisionthe
court observed that its case law had found responsibility attaching to ContractingStates in
respect ofexpelling persons who were at risk oftreatment contrary to articles 2 and 3 of
the Convention. It said that this was based on the :fi.rn.damental importance ofthese
provisions, whose guarantees it was imperative to render effective inpractice: Soering v
United Kingdom (1989) 11 EHRR 439, para 88. But it went on to say this:
"Suchcompelling considerations do not automatically apply under the other
provisions ofthe Convention. On a purelypragmatic basis, it cannot be
required that an expelling Contracting State onlyreturn an aliento a country
whichis in fulland effective enforcement ofallthe rights and freedoms set out
inthe Convention."
12. In Z and T v United Kingdom the applicants were citizens ofPakistan. They were also
Christians. They feared that they would be subjected to attack by Muslrn extremists ifthey
were to be returned to Pakistan because they were Christians. The case raised a question
as to the approach to be taken to article 9 rights that were allegedly at risk on expulsion. It
was argued that the flagrant denialtest should not be applied, as this would fail to respect
the primacyofthe applicants' religious rights. The Strasbourg court rejected this argument.
It found that, even assuming that article 9 was capable ofbeing engaged inthe case ofthe
expulsion ofan individual by a Contracting State, the applicants had not shown that they
were personally at risk or were members ofsuch a vulnerable or threatened group, or in
such a precarious position as Christians, as migbt disclose a flagrant violation ofarticle 9 of
the Convention. But at p 7 of itsjudgmentthe court said that it considered that very limited
assistance, ifany, could be obtained from article 9 by itself:
"Otherwise it would be imposing an obligation on Contracting States
effectively to act as indirect guarantors offreedomofworship for the rest of
the world. It: for example, a countryoutside the umbrella ofthe Convention
http://vMW.bailii.orgIuWcases/UKHU2008l64.htrrl
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were to ban a religion but not impose any measure ofpersecution,
11422
prosecution, deprivationof libertyor ill-treatment, the court doubts that the
Convention could be interpreted as requiring a Contracting State to provide
the adherents ofthat banned sect with the possibility ofpursuing that religion
freely and openly on their own territories. While the court would not rule out
the possibility that the responsibility ofthe returning state might in exceptional
circumstances be engaged under article 9 ofthe Conventionwhere the person
concerned ran a real risk offlagrant violation ofthat article inthe receiving
state, the court shares the view ofthe House ofLords in the Ullah case that it
would be difficult to visualise a case in whicha sufficiently flagrant violation of
article 9 would not also involve treatment in violation ofarticle 3 ofthe
Convention. "

(I

The reference in the last sentence endorses Lord Carswell's observation in para 67 ofhis
opinion inUllah [2004] 2 AC 323 that he found it difficult to envisage a case, bearing in
mind the flagrancy principle, in whichthere could be a sufficient interference withthe article
9 rights which did not also come within the article 3 exception.
13. Running throughthese three recent cases is a recognition by the Strasbourg court that, while
the Contracting States are obligedto protect those from other jurisdictions who can show
that for whatever reason they will suffer persecution or are at real risk of death or serious
ill-treatmentor will face arbitrary detentionor a flagrant denialofa fair trial in the receiving
country, limits must be set on the extent to whichthey can be held responsible outside the
areas that are prescribed by articles 2 and 3 and by the fimdamental rightunder article 6 to
a fair trial Those limits must be seen againstthe background ofthe generalprinciple of
international law that states have the right to control the entry, residence and expulsion of
aliens. In N v United Kingdom a distinction was drawn between civil and political rights on
the one hand and rights ofa social or economic nature on the other. Despite its fimdamental
importance in the Convention system, article 3 does not have the effect ofrequiring a
Contracting State to guarantee free and unlimited healthcare to all aliens who are without a
right to stay within itsjurisdiction. In F v United Kingdom, an article 8 case, a distinction
ofa different kind was drawn. On the one hand there are those guarantees which, as they
are offimdamentalimportance, must always be rendered effective in practice. On the other
there are the qualified rights ofa civil or political nature which, on a purely pragmatic basis,
the ContractingStates cannot be required to guarantee for the rest ofthe world outside the
umbrella ofthe Convention.
14. As this case shows, the principle that men and women have equal rights is not universally
recognised. Lebanon is by no means the onlystate whichhas declined to subscribe to
article 16(d) ofthe United Nations Conventionon the Elimination ofAllForms of
Discrimination againstWomen of 18 December 1979 which declares that States Parties
shall ensure, on a basis ofequality ofmen and women, the same rights and responsibilities
as parents, irrespective oftheir marital status, in allmatters relating to their childrenand that
inallcases the interests ofthe chiklrenshallbe paramount. For the time being that
declarationremains in most, if not all, Islamic states at best an aspiration, not a reality. As
the court said in Soering, para 91, there is no questionofadjudicating on or establishing the
responsibility ofthe receiving state, whether under generalinternational law, under the
Convention or otherwise. Everything depends on the extent to whichresponsibility can be
placed on the Contracting States. But they did not undertake to guarantee to men and
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women throughout the world the enjoyment without discrimination ofthe rights set 011 il423
Convention or in any other international humanrights instnnnent. Nor did they undertake to
alleviate religious and culturaldifferences between their own laws and the family law ofan
alien's country oforigin, however extreme their effects might seem to be on a family
relationship.
15. The guidance that is to be found in these decisions indicates that the Strasbourg court
would be likely to hold that, except inwholly exceptionalcircumstances, aliens who are
subject to expulsion cannot claiman entitlement to remainin the territory ofa Contracting
State in order to benefitfrom the equality oftreatmentas to respect for their family life that
they would receive there whichwould be denied to them in the receiving state. The return
ofa woman who arrives here with her child simply to escape from the system offamily law
ofher own country, however objectionable that systemmay seem in comparison with our
own, will not violate article 8 read with article 14. Domestic violence and family breakdown
occur inMuslim countries just as they do elsewhere. So the inevitable result under Shari'a
law that the separated mother will lose custody ofher child when he reaches the age of
custodialtransfer ought, in itself; to make no difference. On a purely pragmatic basis the
Contracting States cannot be expected to return aliens onlyto a country whose family law
is compatible with the principle ofnon-discrimination assumed by the Convention
16. How then can one distinguish between those cases where a violation ofarticles 8 and 14
that results from applying Shari'a law will be flagrant from those where it will not? It is hard
to envisage a case where the way the law deals with a child custody case willalso violate
article 3. The possibility ofa violation ofthat article may have a part to play in the
assessment in more extreme article 9 religious persecution cases, as Lord Carswell's
observationin Ullah, para 67 and its adoption by the Strasbourg court inZ and T, p 7,
indicate. That may be the case in some article 8 cases, as inF . But it is likely to be absent
inarticle 8 plus article 14 cases where the complaint is about the effects ofdiscriminatory .
family law on the relationship that exists between individuals. It has not been suggested in
this case that there is a risk that the application ofthe Shari'a law would result in
persecutionofthe appellant approachingthe levelprescribed by article 3. So that check as
to whether a flagrant breach has been established cannot be relied on in the assessment.
17. There remains the observation that the Grand Chamber made inN v United Kingdom, 27
May 2008, para 42, that an issue under article 3 may be raised only in a very exceptional
medicaltreatment case where the humanitarian grounds against the removal are compelling.
D v United Kingdom (1997) 24 EHRR 423, where the applicantwas critically ill and
close to death, was such a case. This suggests that the key to identifying those cases where
the breach ofarticles 8 and 14 will be flagrant lies inan assessment ofthe effects on both
mother and child ofdestroying or nullifying the family life that they have shared together.
The cases where that assessment shows that the violation will be flagrant will be very
exceptional But where the humanitarian grounds against their removal are compelling, it
mustfollow that there is an obligation rot to remove. The risk ofadding one test to another
is obvious. But in the absence offurther guidance from Strasbourg as to how the flagrancy
test is to be applied in article 8 cases, I would adopt that approach in this case.
18. As I said as the outset ofthis opinion, the case for allowing the appellant and her son to
remaininthis country on lunnanitarian grounds is compelling. This is particularly so when
the effects on the child are take into account, His mother has cared from him since his birth.
http://IMw./.bailii.org/ukicasesIUKHU2008/64.htni
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He has a settled and happy relationship withher inthis country. Life withhis mother iI tlA24
only family life he knows. Life withhis father or any other memberofhis family inLebanon,
with whomhe has never had any contact, would be totally alien to him. Ibis enables me to
conclude that this is a very exceptional case and that there is a real risk ofa flagrant denial
of their article 8 rights if the appellant and her child were to be returnedto Lebanon I
would allow the appeal
LORD BINGHAM OF CORNHILL
My Lords,
19. By article 8 ofthe European Convention on HlD.11an Rights, given domestic effect by the
Human Rights Act 1998, everyone inthis countryhas the right to respect fur their family
life, which may be the subject ofinterference by a public authority only ifthe interference is
lawful, proportionate and directed to a legitimate end. The enjoyment ofthis right is, by
article 14, to be securedwithout discrimination on any ground such as sex. The appellant
claims that ifshe and her son AF are removed fromthis countryto Lebanon on the
direction ofthe respondent Secretary of State, her right to respect for her family life will be
infringed and will be so on a discriminatory basis attributable to her beinga woman Ibis
claim rests not on any treatment she or AF will suffer inthis countrybut on the
consequences ifshe and her son are returned to Lebanon Thusthis is what has been
described as a foreign case: the onlyconductby a British authority ofwhichthe appellant
complains is her removalto a place where she will suffer these consequences. Her
challenge is directed to the decision to removeher. The burden lying on a claimant ina
foreign case such as this is, the appellant acknowledges, a very exacting one. But she .
contends that, on the exceptional facts ofher case, and recognising the interests ofAF, she
discharges it. The courts below held that she did not, The appellant submits that those
courts did not correctlyunderstand and applythe test laid down by the authorities, and that
the interests ofAF (who was first given leave to intervene inthe House) should be taken
into account. Her submissions are supported by AF, and also by JUSTICE and Liberty.
20. The appellant EM is a Lebanese national now aged 36. She came to this country on 30
December 2004 withher son AF, the second intervener, who was born on 16 July 1996
and is now aged 12. She claimed asylum.
21. The appellant is Muslim and married inLebanon according to Muslim rites. Her evidence,
accepted as true inthese proceedings, is that during her marriage her husband subjected
her to violence, beatingher, trying to throw her offa balconyand trying, on one occasionat
least, to strangle her. She had a mental breakdown Her husband was imprisoned for theft
fromher father's shop and, later, for fulling to support AF. He ended her first pregnancy by
hitting her on the stomachwitha heavyvase, saying he did not want children On the day
AF was born he came to the hospital withhis family to take the child away to SaudiArabia,
but was prevented from doingso. He has not seen AF since.
22. The appellant divorced her husband inLebanon because ofhis violence. Under the
prevailing law the father retained legal custodyofAF, but the divorce court ruled that the
child should remain inthe appellant's care until he reached the age ofseven. Thereafter,
Islamic law as applied inLebanon entitled the father to require that physical custody should
be transferred to himselfor to a male memberofhis family,
http://Im,w.bailii.org/uWcasesIUKHU2oo8164.htrrl
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23. After the divorce the appellant supported herself and AF by running a hairdressing sal>1.425
When AF was approaching the age ofseven she began trying to leave the countryto avoid
having the child taken from her. After AF's birthday, she moved out ofher parents' house
and lived in hiding to prevent his removal from her care. Her former husband issued
proceedings in the Lebanese court. 1he police attended at her parents' house and her
formerhusband harassed them The appellantand her child leftLebanon with the assistance
ofan agent, leaving the country on 20 December 2004. It appears that, ifshe returned to
Lebanon, she would be at risk ofimprisonment ona charge ofkidnapping AF.
24. There was unchallenged evidence before the lower courts ofIslamic law as applied in
Lebanon in custody cases where (as inthis case) the husband or both parties are Muslim
Even during the seven year period when a child is cared for by the mother, the father retains
legalcustody and may decide where the child lives and whether the child may travelwith
the mother. In the absence ofconsent by the father, the transfer to the father at the
stipulated age is automatic: the court has no discretion in the matter and may not consider
whethertransfer is in the best interests ofthe child. As a result, women are often
constrained to remain in abusive marriages for fear oflo singtheir children Ifthe father were
found to be unfit as a parent, the child would be passed to the paternal grandfatheror some
other member ofthe father's extended family, not to the mother. The evidence was that in
this situation the mother might, or might not, have contact with the child. The parent with
physical custody cannot be compelled to send the child to the other parent's home on visits,
but ifordered by the court must bringthe child to a place where the mother could see him
or her. A custody hearing, ifheld inLebanon, would not consider whether custody should
remainwiththe mother but onlythe appropriateness ofallowing the appellant to have
access to AF duringsupervised visits.
25. The appellant's applicationfor asylum was refused by the Secretary of State ina letter of
21 February 2005, largely devoted to issues arising under the Refugee Convention But the
Secretary of State considered, and rejected, her claimunder article 8 ofthe European
Convention on Human Rights, ruling that she had not demonstrated a real risk of
mistreatment such as to engage article 8. It was not accepted that she would be unable to
obtain a reasonable, fair and impartial administration ofher case in both the religious and
civil courts.
26. The appellant exercised her right ofappeal In a decisiondated 8 June 2005 the
Immigration Judge (Mr C J Deavin) found that the appellant did not have a well-founded
fear ofpersecution for a (Refugee) Conventionreason, and so rejected her asylum claim.
He also held (para 94) that she could not choose where she wished to lead her life, and that
her removalwould not engage article 8. In para 95 ofhis Decision he said:

"It is likely, of course, that her child will be taken away from her, in
accordance with the law ofthe land, but there is every likelihood that she will
be allowed visitation rights. It is unrealistic on her part to expect to have the
child entirely to herself"
27.

On an application for reconsideration ofthis decision, a Senior Immigration Judge (Mr
Andrew Jordan) thought it arguable that inadequate considerationhad been givento
whetherremovalwould violate the appellant's humanrights and (perhaps) those ofAF, if
. those were justiciable. He was also troubled at the prospect that the case had to be
considered on the basis ofthe appellant's rights, payingscant regard to those ofAF and, in
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particular, his best interests. He acknowledged the difficulty of ruling on the best interlSl426
AF inthe absence ofthe futher. He was also concerned about certainaspects ofthe asylum
claim. He ordered reconsideration
28.

The matter then came before the Asylum and Immigration Tribunal (Mr C M G Ockelton,
DeputyPresident, Mr N W Renton, SeniorImmigration Judge, and Mr D R Humphrey,

Immigration Judge) whichgave its Determination and Reasons on 22 November 2005. The
AIT :first considered, and rejected, the appellant's asylum claim. With reference to her claim
under article 8, the AIT referred to recent decisions ofthe House inR (Ullah) v Special
Adjudicator [2004] UKHL 26, [2004] 2 AC 323 and R (Razgar) v Secretary of State
for the Home Department [2004] UKHL 27, [2004] 2 AC 368, which(para 15)
established that 'The appellant can onlysucceed if she can show that the countryto which
she returns has a flagrant disregard for the rights protected by article 8". The tribunal
continued (para 16):
"Onthe material before us, that is clearly not so. There is a judicialsystem, to
whichthe appellant has access. The systemoffumily lawto whichshe, by her
religion, is subject, is one whichin this respect she does not like: but that does
not permither to choose the law ofanother country, nor does it permitus to
say that it is a systemto whichnobody should be subject. As a result, we
cannot say that the removalofthe appellant and her son to Lebanon would
itselfconstitute a breach ofthe rights they have under article 8 while they
remain inthe jurisdiction of this country. Aftertheir removal, they sinlply have
no such rights: they are subject to the law oftheirown country, whichis not a
.party to the European Convention on HumanRights."
The tribunal refused leave to appeal against its decisionbut BuxtonLJ granted it on one
ground, laterenlarged. The appellant's claim to asylum lapsed.
29.

The appellant's appeal to the Court ofAppeal came before Carnwath and Gage LJJ and
Bodey J, each ofwhom gave judgments: [2007] UKHRR 1. In his leading judgment,
Carnwath U made detailed reference to fourauthorities inparticular: Ullah and Razgar,
mentioned above, In re J (A Child) (Custody Rights: Jurisdiction) [2005] UKHL 40, .
[2006] 1 AC 80, and Marckx v Belgium (1979) 2 EHRR 330. The critical divide
between the parties was as to the appropriate test ina foreign case under article 8 and its
application to the facts ofthe appellant's case. For the appellant Ms Webber contended
that her right to have her claimto custody reviewed on a non-discriminatory basis would be
completely denied or nullified if she and AF were returned to Lebanon Ms Greaney, for
the Secretary of State, criticised this as too narrow a formulation ofthe appellant's right.
Article 8 protected the right to fumily life. Although the appellant would lose custody ofher
son, this did not establishthat she would lose allcontact with him. Thus her enioyment of
fumily life withher child, thoughseverely restricted, would not be completely denied or
nullified. Carnwath U said (paras 36-40):
"36. With considerable misgivings, I am forced to the conclusion that Miss
Greaney is correct. My misgivings are due principally to the naturalreluctance
ofan English judge to send a child back to a legal systemwhere a crucial
custody issue will be decided without necessary referenceto his welfure. That
would be an overriding consideration inotherjurisdictions, but it is not
suggested that it can be determinative inthe context ofasylum law.
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37. In addition I have not found it easy to give effect to the different
expressions which have been used to define the test. If'complete denial' or
'nullification' is the test, I agree withMiss Greaney's analysis. The right in
question is the rightprotected by article 8, ofwhich custody is but one
important aspect. On the evidence her article 8 right would not be completely
denied.
38. However, one finds many other fonnulations in the passages ofhigh
authority cited above: 'flagrant denial', 'gross violation', 'flagrant violation ofthe
very essence ofthe right', 'flagrant, gross or fimdamental breach', 'gross
invasion of [her] most fimdamental humanrights', 'particularly flagrant
breaches'. To my mind. there is a difference in ordinary language between
'complete denial' ofthe rights guaranteed by article 8, and 'flagrant breach' or
'gross invasion' ofthose rights. In short, the fonner is quantitative; the latter
qualitative.
39. Ifone or more ofthe latter expressions provided the test, I would find it
difficult to think they are not satisfied in this case. This is not a case where the
answer could realistically be affected by representations from the receiving
state (a factor mentioned by Lord Bingham ofCornhill inUllah, para 24).
The parent/child relationship is a fimdamental aspect ofthe rights guaranteed
by article 8, perhaps the most fundamental; inLord Steyn's words, it goes to
'the very essence' ofthe rightto family life. The ability to participate in that
relationship on an equal basis to the father is similarly fimdamental to the rights
guaranteed by article 14. Those rights are also recognised as fimdamental by
the wider international community, The facts disclose the almost certain
prospect ofan open 'breach' or 'violation' ofthose rights. A breach which is
open, unmitigated, and in Conventionterms indefensible can fairly be
described as 'flagrant' in the ordinary use ofthat word.
40. However, I am persuaded that that is not the right approach The word
'flagrant' was first used in Soering v United Kingdom (1989) 11 EHRR 439
not, I think, as a definitive test, but to illustrate the extreme circumstances
whichwould be needed to bringthe Conventioninto play in a 'foreign' case.
As Lord Bingham ofCornhill pointed out inUllah, the Strasbourg case-law
reveals no examples ofcases whichhave been held to meet that test. The
different expressions used inthe domestic cases have been used for a similar
purpose. Linguistic analysis and comparison is unlikely to be helpful Lord
Bingham ofCornhill's adoption ofthe Devaseelan formula, with the
agreement ofthe whole House, was clearlyintended to provide a single
authoritative approach Applyingthat test, I conclude that the appeal on this
central issue must fail"
The appellant's appeal under article 14 ofthe European Conventionwas also rejected.
30.

Gage LJ reached the same conclusion, also withmisgiving. He noted (para 54) that the
well-established principle ofdomestic law whichrequires the welfare ofthe child to be
treated as paramount was agreed to be irrelevant, and continued:
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"55. For my part I have not found this an easy case. On the one hand to denyl1428
a mother the right to care for her child seems totally wrong. Judge Martens in
a different context described the right to care fur 'your own children' as 'a
fimdamental element ofan elementary right' (see Giil v Switzerland (1996)
22 EHRR 93). To deny this right offends against allprinciples offairness to a
party involved in litigation over the custody ofher child or children It will
undoubtedly place a substantial obstacle inthe way of this appellant
maintaining and fostering her relationship withher son It is an entirely arbitrary
rule without any apparent justification
56. On the other hand I see the force ofthe submission made on behalfofthe
respondent that not allthe appellant's rights as a mother will be denied. She
will have rights ofvisitation and will not lose contact withher son In that sense
her rights cannot be said to be completely nullified.
57. In myjudgment this is a case, as envisaged by Lord Carswell inUllah,
where the concept offlagrant breach or violation is not easy to apply. Not
without some hesitation, I have concluded that the risk ofsuch breaches ofher
humanrights as may occur inrespect ofthe appellant's right to care for her
son are not sufficient to be categorised as flagrant. In reachingthis conclusion,
inmy view, the appellant's rights ofvisitationlcontact must be taken into
account and set against the denialofthe right to custody/residence ofher
child. It is important to note that we are considering her rights and not those of
her son There is no reason to suppose that the Shari'a Court will prevent the
appellant from seeingher son The form and nature ofvisitation rights remain
undefined but in myjudgment it must be supposed that the appellant will
continue to be permitted to see her son In that way her ability to maintain her
relationship with himwill still exist, albeiton a less intense levelthan before. In
the circumstances I would hold, as the AIT held, that the risk ofbreaches of
her article 8 and 14 rights in allthe circumstances are not such as can be said
to be flagrant. For the avoidance ofdoubt I would also hold that the
discrimination againsther on grounds ofgender inthe Shari'a Court whether
considered as a breach ofher article 8 rights or separately as a breach of
article 14 rights, is not sufficient to tip the balance so as to cross the high
threshold required.
58. For these reasons and the reasons given by Camwath D, with whichI
agree, I would dismiss this appeal, and dispose ofthe applications as he
proposes. This not an outcome for whichI have any enthusiasm"

31.

Acknowledging the right to care fur one's child as "a fimdamental element ofan
elementary human right" (as quoted by Baroness Hale ofRichmond, in Razgar [2004] 2
AC 368, para 53), Bodey J regarded the anticipated interference withthe appellant's right
to respect for her family life to be flagrant, both by virtue ofarticle 8 read alone and
especially when read with article 14 (paras 66, 76). But applying what he understood to be
the correct test, he concluded with express misgivings that the appellantcould not cross the
threshold to obtain relief(paras 66, 71, 76,80-82).
Ullah
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In R (Ullah) V Special Adjudicator, Do v Immigration Appeal Tribunal [2004

323 the appellants sought to resistremovalto Pakistanand Vietnam respectively on the
ground that they would be unable to practise their religion inthose countries as guaranteed
by article 9 ofthe European Convention. Thus, as inthe present case, the appellants' claims
rested not on the conduct ofthe British authorities (save inremoving her) but on the
expected consequences inthe foreign country. Theirs were foreign cases inthe same sense
as the appellant's. The questioninthe appeal was whether removalcould be resisted in
reliance on any article ofthe Convention other than article 3. That removalcould be
resisted ina foreign case engaging article 3 was clearly established by well-known .
authority, notably Soering v United Kingdom (1989) 11 EHRR 439 and Chahal v
United Kingdom (1996) 23 EHRR 413. But could other articles ofthe Convention be
relied on? The Court ofAppeal [2002] EWCA Civ 1856, [2003] 1 WLR 770, para 64,
had hekl that where the Convention was invoked on the sole ground ofthe treatment to
which an alien, refused the right to enter this countryor remain here, was likely to be
subjectedby the receiving state, and thattreatment was not sufficiently severe to engage
article 3, the English court was not required to recognise that any other article of the
Convention was or might be engaged. The decision ofthe Secretary of State insuch cases
was not subject to the constraints ofthe Convention.
33.

Although separate opinions were delivered, the members ofthe House were at one in
giving two answers to the question. First, they heldthat articles other than article 3,
including article 8, could in principle be engaged inrelation to the removalof an individual
from this country: paras 21,35,39 - 49, 52, 53, 62, 67. Secondly, theyhekl that the
threshokl ofsuccess in such a case was a very high one. In para 24 ofmy opinion, to which
muchargument was addressed inthe present case, inthe courts below and in argument
before the House, I expressed myselfas follows:
'.'24. While the Strasbourgjurisprudence does not preclude reliance on
articles other than article 3 as a ground fur existing extradition or expulsion, it
makes it quite clear that successful reliance demands presentationofa very
strongcase. In relation to article 3, it is necessaryto show strong grounds for
believing that the person, if returned, faces a real risk ofbeingsubjected to
torture or to inhuman or degrading treatment or punishment: Soering, para 91;
Cruz Varas, para 69; Vlvarajah, para 103. In Dehwari, para 61 (see para
15 above) the Commission doubted whethera real risk was enoughto resist
removal under article 2, suggesting that the loss oflife mustbe shownto be a
'near certainty'. Where reliance is placed on article 6 it must be shownthat a
person has suffered or risks suffering a flagrant denial ofa fair trialinthe
receiving state: Soering, para 113 (see para 10 above); Drodz, para 110;
Einhorn, para 32; Razaghi v Sweden; Tomic v United Kingdom.
Successful reliance on article 5 would have to meet no less exacting a test.
The lack ofsuccess ofapplicants relying on articles 2, 5 and 6 before the
Strasbourgcourt highlights the difficulty ofmeeting the stringent test whichthat
court imposes. This difficulty will not be less where reliance is placed on
articles such as 8 or 9, whichprovide for the striking ofa balance between the
right ofthe individual and the wider interests ofthe community even in a case
where a serious interference is shown. This is not a balance which the
Strasbourgcourt oughtordinarily to strike inthe first instance, nor is it a
balance which that court is wellplaced to assess inthe absence of
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representations by the receiving state whose laws, institutions or practices are11430
the subject ofcriticism On the other hand, the removing state will always have
what will usually be strong grounds for justifying its own conduct: the great
importance ofoperating firm and orderly immigration control in an expulsion
case; the great desirability ofhonouring extradition treaties made withother
states. The correct approach in cases involving qualified rights such as those
under articles 8 and 9 is inmy opinion that indicated by the Immigration
Appeal Tribunal (Mr C M G Ockelton, deputy president, Mr Allenand Mr
Moulden) in Devaseelan v Secretary of State for the Home Department
[2003] ImmAR 1, para 111:

'The reason why flagrant denialor gross violation is to be taken into account is
that it is onlyin such a case - where the right will be completely denied or
nullified inthe destination country- that it can be said that removalwill breach
the treaty obligations ofthe signatory state however those obligations might be
interpreted or whatever might be said by or on behalfofthe destinationstate.'''
Lord Steyn (para 50) said:
''It will be apparent from the review ofStrasbourgjurisprudence that, where
other articles may become engaged, a high threshold test will always have to
be satisfied. It will be necessary to establish at least a real risk ofa flagrant
violation of the very essence of the right before other articles could become
engaged."
Lord Walker ofGestingthorpe agreed withmy opinion (para 52) and Baroness Hale of
Richmond withthose ofmyself Lord Steyn and Lord Carswell, while deferring detailed
analysis ofarticle 8 to R(Razgar) v Secretary of State for the Home Department [2004]
2 AC 368, whichwas heard by the same committee immediately following Ullah. Lord
Carswell, inparas 69-70 ofhis opinion, said:
"69. The adjective 'flagrant' has been repeated inmany statements where the
court has kept open the possibility ofengagement ofarticles ofthe Convention
other than article 3, a number ofwhic~ are enumerated in para 24 ofthe
opinionofLord Bingham ofComhill inthe present appeal The concept ofa
flagrant breach or violation may not always be easy fur domestic courts to
apply - one is put in mind ofthe difficuhies whichthey have had in applying
that ofgross negligence - but it seems to me that it was wellexpressed by the
Immigration Appeal Tribunal inDevaseelan v Secretary of State for the
Home Department [2003] Imm AR l, 34, para 111, when it applied the
criterion that the right in questionwould be completely denied or nullified in
the destination country. TIlls would harmonise with the concept ofa
fimdamental breach, with whichcourts in this jurisdiction are familiar.
70. Ifit could be said that inprinciple article 9 is capable ofengagement, it
does not seem to me that the case ofeitherappellant comes within the
possible parameters ofa flagrant, gross or fundamental breach ofthat article
such as to amountto a denialor nullification ofthe rights conferred by it. I
http://vMw.bailii.org/ukicases/UKHU2008l64.htni
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accordingly agree that both appeals should be dismissed."

11431

The difficulty ofresisting removalinreliance on article 9 was evidenced by the rejection of
the appellants' claims on the facts. In Razgar the answers given in Ullah were treated as
laying down the relevant principles (paras 2, 26, 32, 37, 41-42, 66, 72) although opinion
was divided on the application ofthose principles to the facts ofthat case.
The threshold test
34.

It was not submitted inargument that the threshold test laid down inUllah misrepresented
or understated the effect ofthe Strasbourgauthority as it stood then or stands now. It is
true, as Carnwath LJ pointed out inthe Court ofAppeal (para 38), that different

expressions have at different times been used to describe the test, but these have been used
to describe the same test, not to lay down a different test. Nor, as I would understand the
jointpartlydissenting opinion ofJudges Bratza, Bonello and HediganinMamatkulov and
Askarov v Turkey (2005) 41 EHRR 25, 537, para OIlI 14, did they envisage a different
test when they said, withreference to article 6 (omitting fuotnotes):
'Whilethe court has not to date found that the expulsion or extradition ofan
individual violated, or would if carried out violate, article 6 ofthe Convention,
it has on frequent occasions held that such a possibility camot be excluded
where the person beingexpelled has suffered or risks suffering a flagrant
denial ofa fair trialinthe receiving country. What constitutes a 'flagrant' denial
ofjustice has not been fully explained inthe court'sjurisprudence but the use
ofthe adjective is clearly intended to impose a stringent test ofunfuirness
going beyond mere irregularities or lack ofsafeguards inthe trialprocedures
such as might resuh in a breach ofarticle 6 if occurring within the Contracting
State itself As the court has emphasised, article 1 camot be read as justifying
a general principle to the effect that a Contracting State may not surrender an
individual unless satisfied that the conditions awaiting him inthe countryof
destination are infull accord witheach ofthe safeguards of the Convention In
our view, what the word 'flagrant' is intended to conveyis a breach ofthe
principles offair trialguaranteed by article 6 which is so fundamental as to
amount to a nullification, or destruction ofthe very essence, ofthe right
guaranteed by that article."
35.

In adopting and endorsing the test formulated by the AIT inDevaseelan I did not inpara
24 ofmy opinion inUllah [2004] 2 AC 323 understand that tribunal to be distinguishing a
"flagrant denial or gross violation" ofa right froma complete denialor nullification ofit but
rather to be assimilating those expressions. This was how the point had been put to the
House by the Attorney Generalfor the Secretaryof State, as is evidenced fromthe report
ofhis argument (p 337D):

''If other articles can be engaged the threshold test will require a flagrant
breach ofthe relevant right, such as will completely deny or nullify the right in
the destination country; see Devaseelan v Secretary of State for the Home
Department [2003] ImmAR 1. A serious or discriminatory interference with
the right protected would be insufficient."
It is difficuh, withrespect, to see how the point could be put more clearly, and any attempt
http://WMV.bailii.org/uk.casesIUKHU2008l64.htrrl

16/22

EM (Lebanon)v Secretary of State For The Home Department [2008)UKHL64 (22 October 2008)

4.5.2014

at paraphrase runs the risk ofcausing confusion.

11432

The right to respect for family life
36.

The importance ofthe right to respect for family life has been recognised in Strasbourg
and domestic jurisprudence. The Strasbourg case law has recognised the bond which arises
at birth between child and parent (Ahmut v Netherlands (1996) 24 EHRR 62, para 60)
and reference has been repeatedly made to ''the mutual enioyment by parent and child of
each other's company" as "a fimdamental element of family life" (McMichael v United
Kingdom (1995) 20 EHRR 205, para 86; Johansen v Norway (1997) 23 EHRR 33,
para 52; Bronda v Italy (2001) 33 EHRR4, para 51; P, C and S v United Kingdom
(2002) 35 EHRR 31, para 113). Judge Martens, in a dissenting judgment, has described
the right to care for one's own children as "a fimdamentalelement of an elementary human
right" (Gul v Switzerland (1996) 22 EHRR 93, 120, para 12). More general statements
are found in the domestic case law. In M v Secretary of State for Work and Pensions
[2006] UKHL 11, [2006] 2 AC 9], para 5, reference was made to ''the love, trust,
confidence, mutual dependence and unconstrained social intercourse which are the essence
offumily life". In Huang v Secretary of State for the Home Department [2007] UKHL
11, [2007] 2 AC 167, para 18, it was said:
'Human beings are social animals. They depend on others. Their family, or
extended family, is the group on which many people most heavily depend,
socially, emotionally and often financially. There comes a point at which, for
some, prolonged and unavoidable separation from this group seriously inlnbits
their ability to live full and fulfilling lives".
Mynoble and learned friend Baroness Hale has said (In re B (Children) (Care
Proceedings: Standard of Proof) (CAFCASS intervening) [2008] UKHL 35, [2008] 3
WLR 1, para 20) that 'Taking a child away from her family is a momentous step, not only
for her, but for her whole family ... "

37.

Families differ widely, in their composition and in the mutual relations which exist between
the members, and marked changes are likelyto occur over time withinthe same family.
Thus there is no pre-determined model offamily or family life to which article 8 must be
applied. The article requires respect to be shown for the right to such familylife as is or may
be enjoyed by the particular applicant or applicants before the court, always bearing in
mind (since any family must have at least two members, and may have many more) the
participation ofother members who share in the life ofthat family. In this context, as in most
Convention contexts, the facts ofthe particular case are crucial

38.

The question to be determined in this appeal is accordingly this: whether, on the particular
facts of this case, the removal ofthe appellant and AF to Lebanon will so flagrantlyviolate
her, his and their article 8 rights as to completely deny or nullify those rights there. This is,
as Ms Carss-Frisk QC for the Secretary ofState emphasised, a very hard test to satisfy,
never found to be satisfied in respect ofany of the qualified Convention rights in any
reported Strasbourg decision.
The present case

39.

It seems likely that, followingher marriage, the appellant's snrrediate family consisted of
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herselfand her husband. It would have been the life ofthat family which would have i1l433
within the purview ofarticle 8 had the Conventionapplied in Lebanon, which it did (and
does) not. But there has been no familial contact between the appellant and her husband
since the birth ofAF, and AF ills never seen his father since the day he was bom, Nor has
he had any contact with any ofhis father's relatives. Thus, realistically, the only family which
exists now or has existed for the last five years at least consists ofthe appellant and AF. It
is the life ofthat family which is in issue: Beoku-Betts v Secretary of State for the Home
Department [2008] UKHL 39, [2008] 3 WLR 166.
40.

It is no doubt a feature oftheir family life together that the appellant renders for AF the
sort ofservices which a mother ordinarily does render for a growingadolescent. But it
would be wrong to regard the relationship between the appellant and AF as simply one in
whichthe mother renders services for the son The evidence makes plain that the bond
between the two is one ofdeep love and mutualdependence. It cannot be replaced by a
new relationship betweenAF and a father who has inflicted physicalviolence and
psychological injury on the mother, who has been sent to prison for failing to support him,
whom he has never consciouslyseen and towards whom AF understandably feels strongly
antagonistic. Nor can it be replaced by a new relationship with an unknown member or
members ofthe father's family.

41.

Two members ofthe Court ofAppeal, although taking no account ofAF's right, appear to
have held that the appellant's article 8 right would be flagrantly violated if she were returned
to Lebanon, but feh unable to conclude that her right would be completelydenied or
nullified. As indicated above, these expressions do not propound different tests. But it is in
my opinionclear that on return to Lebanon both the appellant's and AF's right to respect
for their family life would not only be flagrantly violated but would also be completely
denied and nullified. In no meaningful sense could occasional supervised visits by the
appellant to AF at a place other than her home, even if ordered (and there is no guarantee
that they would be ordered), be described as :family life. The effect ofreturn would be to
destroy the family life ofthe appellant and AF as it is now lived.

42.

Considerable emphasis was laid in argument for the appellant and the second interveners
on the arbitrary and discriminatory character ofthe :family law applied in Lebanon, and it is
plainthat this would fall foul ofboth article 8 and article 14. But Lebanon is not a party to
the European Convention, and this court has no standingto enforce observance of other
international instnnnents to which Lebanon is party. Its family law reflects a religious and
cultural traditionwhich, in one form or another, is respected and observed throughout much
ofthe world. This country has no general mandate to impose its own values on other
countries who do not share them I would therefore question whether it would availthe
appellantto rely on the arbitrary and discriminatory character ofthe Lebanese custody
regime had she not shown, as in my opinionshe has, that return to Lebanon would
flagrantly violate, orcompletely deny and nullify, her and AF's rightto respect for their
family life together.

43.

The Court ofAppeal and the courts below were disadvantaged by the absence of
representations on behalf ofAF. The hearingbefore the House has underscored the
importance ofascertaining and communicating to the court the views ofa child such as AF.
In the great majority ofcases the interests ofthe child, although calling for separate
consideration, are unlikely to differfrom those ofan applicant parent. Ifthere is a genuine
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conflict, separate representation may be called for, but advisers should not be astute1J1434
detect a conflict where the interests ofparent and child are essentially congruent.
44.

For these reasons I would allow the appeal, set aside the orders below and quash the
Secretary of State's decision The appellantand the Secretary of State are invited to make
writtensubmissions on costs within 14 days.
BARONESS HALE OF RICHMOND
My Lords,

45. As to the test to be applied in these cases, I have nothing to add to what is said by my
noble and learned friend, Lord Bingham ofComhill, in paragraph 34 ofhis opinion In the
words ofJudges Bratza, Bonello and Hedigan inMamatkulov and Askarov v Turkey
(2005) 41 EHRR 25,537, para om 14, "... what the word 'flagrant' is intended to
convey is a breach ... which is so fimdamental as to amount: to a nullification, or
destructionofthe very essence, ofthe right guaranteed ... "So fur as we are aware,
Strasbourg has never yet found that test to be satisfied in a case where the breach ofarticle
8. would take place in the foreign countryto whicha family is to be expelled, rather than as
the result ofthe expulsion ofone ofits members (as in, eg, Al-Nashifv Bulgaria (2002)
36 EHRR 655). The possibility is, however, acknowledged, both in Bensaid v United
Kingdom (2001) 33 EHRR 10,219-220, paras 46-49, and in the dissenting opinionof
Judges Tulkens, Bonello and SpiehnanninN v United Kingdom (Application No
16565/05) (unreported) 27 May 2008, p 31, para 26.
46. In this case, the only family life which this child has ever known is with his mother. Ifhe
were obliged to return to a country where he would inevitably be removed from her care,
with onlythe possibility ofsupervised visits, then the very essence ofhis rightto respect for
his family life would be destroyed. And it would be destroyed for reasons which could
never be justified under article 8(2) because they are purelyarbitrary and pay no regard to
his interests. The violation ofhis right is in my view ofgreater weightthan the violation ofhis
mother's right. Childrenneed to be brought up ina stable and loving home, preferablyby
parents who are committed to their interests. Disrupting such a home risks causing lasting
damage to their development, damage whichis different in kind from the damage done to a
parent by the removal ofher child, temble thoughthat can be.
47. That is what makes this case so different from the generalrun ofchild abduction cases. In
the generalrun ofsuch cases, a family life ofsome sort has been established inthe country
oforigin and it is the abduction rather than the return whichhas interfered with that family
life. In this case there was no family life established in the Lebanon between this child and
his father or his father's family. A family lawyer inthis country might raise an eyebrow at the
fact that the mother was able to keep her child entirely away from his father, But the
evidence is that, not only was he extremely violent towards her, but also that he had little or
no interest in his own child. Be that as it may, fromthe child's point ofview, we have to
deal with the situation as it now is. To deprive him ofhis mother's care and place him in the
care ofpeople who are complete strangers to him and who have shown so little concern fur
hiswelfare would be to deprive him ofthe only family life he has or has ever had. The
discriminatory laws ofLebanon are the reason why that is a real risk in this case. They are
also the reason why the interference cannot be justified. But it is the effect upon the essence
ofthe child's right with whichwe have to be concerned.
http://w.t.w.bailii.org/ukfcases/UKHU2oo8l64.htm
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48. It has been a great help to be able to consider this case from the child's point ofview1l1435
oral hearing where we considered the child's application to intervene, the Secretary ofState
acknowledged that the child might have a separate article 8 claimofhis own. Our recent
decisions in Beoku-Betts v Secretary of State for the Home Department [2008] UKHL
39, [2008] 3 WLR 166 and Chikwamba v Secretary of State for the Home
Department [2008] UKHL 40, [2008] 1 WLR 1420 have made it clear that, not onJythe
Secretary of State, but also the asylumand immigration appeal tribunal must take account
ofthe article 8 rights ofall those who are affected by their decisions. This means, as Lord
Bingham says inpara 43 ofhis opinion, that they callfor separate consideration
49. Separate considerationand separate representationare, however, two different things.
Questions may have to be asked about the situation ofother family members, especially
children, and about their views. It cannot be assumed that the interests ofall the family
members are identical In particular, a child is not to be held responsible for the moral
failures ofeither ofhis parents. Sometimes, firrther information may be required. Ifthe Child
and Family Court Advisory and Support Service or, more probably, the local children's
services authority can be persuaded to help in difficult cases, then so much the better. But in
most immigration situations, unlike many ordinaryabduction cases, the interests ofdifferent
family members are unlikely to be in conflict with one another. Separate legal(or other)
representation will rarely be called for.

50. For these reasons, which are merelya family lawyer's post-script to those givenby Lord
Bingham, I too would allow this appeal
LORD CARSWELL
My Lords,
51. I have had the advantage ofreading in draft the opinionprepared by my noble and learned
friend Lord Bingham ofCornhill I agree so entirely withhis reasons and conclusions that it
would be superfluous to do more than add a few observations ofmy own.
52. In deciding this appeal by the application ofarticle 8 ofthe European Conventionon
HumanRights the House is applying the domestic law ofthis country, as it is bound to do.
We have to do so by reference to the values enshrined inthe Convention, the common
values ofthe states 'who are members ofthe CouncilofEurope. We are not passing
judgmenton the law or institutions ofany other state. Nor are we settingout to make
comparisons, favourable or unfavourable, with Shari'a law, whichprevails in many
countries, reflecting, as Lord Bingham has said (para 42), the religious and cultural tradition
ofthose countries. For this reason I share the doubts expressed by Lord Bingham and by
my noble and learned friend Lord Hope ofCraighead about the appellant's right to rely on
a claimofdiscrimination under article 14 ofthe Convention I am satisfied, on the other
hand, that she has established a good claimunder article 8.
53. Where the Court ofAppeal went wrong was inmisinterpreting the expressions ofopinion
ofthe House inR(Ullah) v Special Adjudicator [2004J IJKHL 26, [2004] 2 AC 323
and R(Razgar) v Secretary of State for the Home Department [2004] UKHL 27,
[2004J 2 AC 368. The test to be applied inthis case, whichbelongs to the class described
as "foreign cases", is whether the action ofthe UnitedKingdom authorities in removing the
appellant to Lebanon would constitute a flagrant breach ofher rights contained in article 8
http://IrMw.bailii.org/uWcases/U KHU2oo8l64.htlTi
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o~the Convention The Court ofAppeal concluded that for the test to be satisfied th~ 1436
appellant's article 8 rights had to be completely denied or nullified, withthe consequence
that if she retained any vestige ofthose rights her claim mustfail That formula is excessively
restrictive and sets the bar too high.
54. I entirely agree withLord Bingham (para 35) that any attempt at paraphrase ofthe test runs
the risk ofcausing confusion, and I do not propose to make any such attempt. It is
instructive, however, to re-examine what the members ofthe Appellate Committee said in
Ullah and Razgar, whichwill reaffirm that the correct test (as set out inMamatkulov and
Askarov v Turkey (2005) 41 EHRR 25) is the destruction ofthe very essence ofthe right
guaranteed by article 8.
55. 'The members ofthe Committee inUllah were allin agreement intheir approach to the test
to be applied. Lord Bingham at para 24 referred withapprovalto the formula ofthe
Immigration Appeal Tribunal inDevaseelan v Secretary of State for the Home
Department [2002] UKIAT 702, [2003] hum AR 1, para 111:
"The reason why flagrant denial or gross violation is to be taken into account
is that it is only in such a case-where the right will be completely denied or
nullified inthe destination country-that it can be said that removal will breach
the treaty obligations ofthe signatory state howeverthose obligations might be
interpreted or whatever might be said by or on behalfofthe destination state."

It may be noted, however, that he did so inthe sameparagraph as his consideration of the
test applied under articles 2 and 3 ofthe Convention, defined by the European Court of
Human rights as a ''near-certainty'' or ''realrisk". Lord Steyn stated inpara 50, after a
review ofthe Strasbourg case-law:
''It will be apparent fromthe reviewofStrasbourgjurisprudence that, where
other articles may become engaged, a high threshold test will always have to
be satisfied. It will be necessary to establish at least a real risk ofa flagrant
violation ofthe very essence ofthe right before other articles could become
engaged."
56. In para 69 ofmy opinion in Ullah I also expressed approvalofthe IATs formulation ofthe
test in Devaseelan, but added significantlythat this would harmonise with the concept ofa

fimdamental breach. In Razgar (which was heard alongwithUllah) at para 72 I used the
phrase "avery grave state ofaffairs, amounting to a flagrant or fundamental breach ofthe
article, which in effect constitutes a complete denial ofhis rights" (emphasis added). I
returned to the topic in Government ofthe United States of America v Montgomery
(No 2) [2004] UKHL 37, [2004] 1 WLR 2241. In para 26 ofmy opinion, withwhich the
other members ofthe House agreed, I stated:
"Inthe Ullah case and the Razgar case the House accepted the validity of
these propositions, but also underlined the extreme degree ofunfairness which
would have to be established fur an applicant to make out a case ofindirect
effect. It was ofopinion that it would have to amount to a virtually complete
denial or nullification ofhis article 6 rights, which might be expressed interms
familiar to lawyers inthisjurisdiction as a fundamental breach ofthe
obligations contained inthe article."
http://v.Mw.bailii.org/uklcasesIUKHU2008l64.htm
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57. It maybe seen fromthe expressions ofopinion which I have quoted that it was not trl1437
intention ofthe House ineitherUllah or Razgar to define the standard offlagrancyinthe
absolute terms adopted by the Court ofAppeal inthe present case. This accords withthe
views ofJudges Bratza, Bonello and Hedigan inMamatkulov (2005) 41 EHRR 25, para
0111 14, quoted by Lord Bingham at para 34 above, where they expressed the test in
familiar Strasbourg terms of "destruction ofthe veryessence" ofthe right guaranteed. The
test therefore remains as set out inUllah and Razgar and does not require redefinition or
paraphrase, still less amendment. If correctly applied it forms a correct and workable
means ofdetermining "foreign cases", though itremains clear that it is a stringent test, which
will only be satisfied invery exceptional cases.
58. Whenitcomes to applying it inthe present case, I haveno hesitation inreaching the
conclusion, for the reasons summarised by Lord Bingham inparas 39 and 40, that the
appellant's article 8 rights would be flagrantly violated ifshe were removed to Lebanon.
The facts ofthe case are very exceptional and, as mynoble and learned friend Lord Brown
ofEaton-under-Heywood says, provide compelling humanitarian grounds against removal
I should be prepared so to hold even without taking into account the effect upon the child
AF, but whenthat is added into the scale -- as it is now clear that it should be taken into
account - the conclusion is even more clear.
59. I would therefore allow the appeal
LORD BROWN OF EATON-UNDER-HEYWOOD

My Lords,
60. I have had the advantage ofreading in draftthe opinions ofmynoble and learned friends,
Lord Bingham ofComhill and Lord Hope ofCraighead. I agree withthementirely and for
the reasons theygive I too would allow this appeal and make the order proposed. I agree
not leastwithwhat Lord Bingham says inpara 42 ofhis opinion, a viewechoed inparas 14
and 15 of Lord Hope's opinion. It is certainly not the arbitrary and discriminatory character
ofthe rule ofSharia law dictating that at the age ofsevena child's physical custody
automatically passes fromthe mother to the father (or anothermale member ofhis family)
-wholly incompatible thoughsucha rule is withcertainofthe basic principles underlying
the Convention-which, uniquely thus fur inthe jurisprudence both ofStrasbourg and the
UK courts, qualifies this particular "foreign" case as one for protectionunder article 8.
Rather it is the highly exceptional facts ofthe case (as set out inmyLords' opinions) which
incombination provide utterly compelling humanitarian grounds against removal
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SCHEME FOR THE TRANSFER OF CONVICTED OFFENDERS
WITHIN THE COMMONWEALTH

GENERAL PRINCIPLES
1.

A person convicted and sentenced to a term of imprisonment in one
country ("the sentencing country") for an offence may be transferred, in
accordance with the provislons of this scheme, to another country ("the
administering country") in order that he may serve the remainder of that
sentence in that other country.

DEFINITIONS

2.

For the purposes of this Scheme 
(a)

(b)

each of the following is a separate country, that is to say 
(i)

each sovereign and independent country within the
Commonwealth, together with any dependent territories
which that country designates, and

(ii)

each country within the Commonwealth which, although not
sovereign and independent, is not designated for the
purposes of the preceding sub-paragraph;

(i)

"administering country" means the country to which the
convicted offender" may be, or has been, transferred in
order to serve his sentence;

(ii)

"convicted offender" means
sentence has been imposed.

(iii)

'Judgement" means a decision or order of a court or tribunal
imposing a sentence;

(iv)

"sentence" means any punishment or measure involving
deprivation of liberty ordered by a court or tribunal for a
determinate period of time in the exercise of its criminal
jurisdiction;

(v)

"sentencing country" means the country in which the
sentence. was imposed on the convicted offender who may
be, or has been, transferred.

a

person

upon

whom

a
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TRANSFER OF CONVICTED OFFENDER

3.

(1)

(2)

(3)

%@

A convicted offender to whom this Scheme may apply shall be
informed by the sentencing country of the substance of the
Scheme.
A convicted offender may only be transferred following a request
by either the sentencing country or the administering country, but
the convicted offender may apply for transfer.
When a convicted offender applies for his transfer, the country
which receives that application shall, as soon as practicable, so
inform the other country.

CONDITIONS FOR TRANSFER

4.

(1)

A convicted offender may be transferred under the Scheme only on
the following conditions
(a)

if that person 

(i)

is
a national
of the administering
country,
notwithstanding that he may also be a national of any
other country, including the sentencing country, or

(ii)

has close ties with the administering country of a kind
that may be recognised by that country for the
purposes of this Scheme; and

(b)

if the judgment is final; and

(c)

if at the time of receipt of the request for transfer, the
convicted offender still has at least six months of tile
sentence to serve or if the sentence is indeterminate; and

(d)

if the transfer is consented to by the convicted
offender or, where in view of his age or his physical or
mental condition one of the two countries considers it
necessary, by a person entitled to act on behalf of the
convicted offender; and

(e)

if the sentencing and administering countries agree to the
transfer.

11441
(2)

In exceptional cases it is open to the sentencing and administering
countries to agree to a transfer even if the time to be served by
the sentenced person is less than that specified in sub-paragraph
(I) (c) .

(3)

A country may, at any time, define as far as it is concerned the
term "national" for the purposes of this Scheme.

OBUGATIONS TO FURNISH INFORMATION

5.

(1)

(2)

For the purposes of enabling a decision to be made on a request or
an application under this Scheme, the sentencing country shall
send the following information and documents to the administering
country, unless either country has already decided that it will not
agreed to the transfer 
(a)

the name, date and place of birth of the convicted offender;

(b)

his address, if any, in the administering country;

(c)

a certified copy of the judgment and a copy or account of
the law on which it is based;

(d)

a statement of the facts upon which the conviction and
sentence were based;

(e)

the nature, duration and date of commencement of the
sentence;

(f)

whenever appropriate, any medical or social reports on the
convicted offender, information about his treatment in the
sentencing country and any recommendation for his further
treatment in the administering country; and

(g)

any other information which the administering country may
specify as required in all cased to enable it to consider the
possibility of transfer and to enable it to inform the prisoner
and the sentencing country of the full consequences of
transfer for the prisoner under its law.

The administering country, if requested by the sentencing country,
shall send to it a document or statement indicating whether the
convicted offender satisfies the requirements of paragraph 4(1)(a).

REQUESTS AND REPUES

11442
6.

(1)

Requests and applications for transfer and replies shall be made in
writing.

(2)

Communications between sentencing and administering countries
shall be conducted through the channels notified in pursuance of
paragraph 19.

SUPPORTING DOCUMENTS

7.

Except as provided in paragraph 5(1 )(c), documents sent in
accordance with this Scheme need not be certified.

CONSENT AND ITS VERIFICATION

8.

(1)

The sentencing country shall ensure that the person required to
give consent to the transfer in accordance with paragraph 4(1 )(d)
does so voluntarily and in writing with full knowledge of the legal
consequences thereof. .The procedure for such consent shall be
governed by the law of the sentencing country.

(2)

The sentencing country shall afford an opportunity to the
administering country to verify that the consent is given In
accordance with the conditions set out in SUb-paragraph (1).

NOTIFICATION OF DECISIONS

9.

A convicted offender shall be informed, in writing, of any action taken by
the sentencing country or the administering country, as well as of any
decision taken by either country, on a request for his transfer.

EFFECT OF TRANSFER FOR SENTENCING COUNTRY

10.

The enforcement of the sentence by the administering country shall, to
the extent that it has been enforced, have the effect of discharging that
sentence in the sentencing country.

EFFECT OF TRANSFER FOR ADMINISTERING COUNTRY

11 .

(1)

The competent authorities of the administering country shall
continue the enforcement of the sentence immediately or through
a court or administrative order under the conditions set out in
paragraph 12.

(2)

Subject to the provisions of paragraph 13, the enforcement of the
sentence shall be governed by the law of the administering country
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and that country alone shall be competent to take all appropriate
decisions.
(3)

Any country which, according to its national law cannot avail itself
of the procedure referred to in sub-paragraph (1) to enforce
measures imposed in another country on a person who, for reasons
of mental condition, has been held not criminally responsible for
the commission of an offence, and which is prepared to receive
such a person for further treatment, may indicate the procedure it
will follow in such a case.

CONTINUED ENFORCEMENT

12.

(1)

The administering country shall be bound by the legal nature and
duration of the sentence as determined by the sentencing country.

(2)

If, however, the sentence is by its nature or duration incompatible
with the law of the administering country, or its law so requires,
that country may, by court or administrative order, adapt the
sanction to a punishment or measure prescribed by its own law. As
to its nature the punishment or measure shall, as far as possible,
correspond with that imposed by the judqrnent of the sentencing
country. It shall not aggravate, by its nature or duration, the
sanctions imposed in the sentencing country.

PARDON, AMNESTY, COMMUTATION, REVIEW

13.

(1)

Unless the sentencing and the administering countries otherwise
agree the sentencing country alone may grant pardon, amnesty or
commutation of the sentence in accordance with its constitution or
other laws.

(2)

The sentencing country alone may decide on any application for
review of the judgment.

TERMINATION OF ENFORCEMENT

14.

The administering country shall terminate enforcement of the sentence
as soon as it is informed by the sentencing country of any decision or
measure as a result of which the sentence ceases to be enforceable.

INFORMATION ON ENFORCEMENT

15.

(1)

The administering country shall notify the sentencing country 
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(2)

(a)

when it considers enforcement of the sentence to have been
completed; or

(b)

if the convicted offender escapes from custody before
enforcement of the sentence has been completed.

The sentencing country may, at any time, request a special report
from the administering country concerning the enforcement of the
sentence.

TRANSIT

16.

Each country shall afford reasonable co-operation in facilitating the
transit through its territory of convicted offenders who are being
transferred between other countries pursuant to this Scheme. Advance
notice of such transit shall be given by the country intending to make the
transfer.

COSTS

17.

The cost of the transfer of a convicted offender shall be defrayed by the
sentencing country and the administering country in such proportions as
they may agree either generally or in regard to any particular transfer.

TEMPORAL APPLICATION

18.

The Scheme shall be applicable to the enforcement of sentences imposed
before as well as after its adoption.

ACCEPTANCE OF SCHEME

19.

Any country which enacts legislation to give effect to this Scheme shall
notify the Commonwealth Secretary-General of that fact and shall inform
him of the proper channel for communication and deposit with him a copy
of the legislation.
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Handbook on the International Transfer of Sentenced Persons

There is also a strong humanitarian argument for transfer if the prison conditions and regimes in
the sentencing State are particularly poor or are not in line with international minimum standards."
Such humanitarian concerns may be heightened by the particular circumstances of individual
prisoners. For example, the sentenced person may be pregnant (see box 1) or ill (see box 2); hygiene
may be poor and proper treatment may not be available in the country where such a sentenced
person is being held prisoner.

Finally, the humanitarian argument is also applicable to the needs of the family and dependants
of a sentenced person who is held in a foreign prison while they remain in their countly of origin.
Research suggests that prisoners' families face an array of challenges as a consequence of their family
26Council of Europe, Parliamentary Assembly, Social and Health and Family Affairs Committee, "Operation of the
Council of Euro pe Convention on the Transfer of Senrenced Persons: critical analysis and recommendations" , document 9137
(2001), para. 15.
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member's imprisonment that include marital difficulties, financial and housing problems, social
stigma and victimization, loneliness, anxiety and emotional hardship. Prisoners' children may expe
rience psychological harm and develop behavioural problems." Such indirect consequences of
imprisonment are highly likely to be exacerbated by the imprisonment of a family member abroad.
1he need to take humanitarian concerns into account is recognized by the Inter-American Conven
tion on Serving Criminal Sentences Abroad. Article V provides that:
In taking a decision on the transfer of a sentenced person, the States parties may consider,
among other factors ... the state of health of the sentenced person; and the family, social or
other ties the sentenced person may have in the sentencing State and the receiving State.

C. Law enforcement and international cooperation
There are many significant law enforcement benefits to the transfer of sentenced persons. If there
is no prisoner transfer programme, the vast majority of foreign nationals in custody in a sentencing
State will eventually be repatriated by means of deportation and the receiving countries have no
control over the timing and mode of the convicted person's arrival in their country or over what
the person will do, and have no information regarding the offence committed. This is not beneficial
to the sentencing State or the administering State.
The benefits for the sentencing State are that it can remove a foreign national prisoner at the
expense of the administering State rather than by deportation and can free up resources that can
be devoted to its own prisoners and their rehabilitative needs. Finally, by being transferred, a pris
oner has the opportunity to re-establish and strengthen his or her ties to the administering State,
which reduces the chance that he or she will return to the sentencing State and reoffend.
The administering State benefits by receiving detailed information about the offence of which the
prisoner was convicted, the prisoner's prior record (if any) in the sentencing State and the prisoner's
adjustment to life in prison. 1his sort of detailed information is not available when a prisoner is
deported at the end of his or her. sentence. This may be particularly important, for example, in
the case of a sex offender who may need to be placed on a register of sex offenders in the admin
istering State after his or her release. Additionally, the administering State is given the opportunity
of using its criminal justice system to exercise some control over the prisoner prior to and following
release into the community. The administering State can assist the prisoner in reintegrating into
society, using the tools available through its criminal justice system, thus indirectly benefiting crime
prevention and law enforcement.
The transfer of sentenced persons is seen to be an important means of cooperation to prevent and
combat crime, which is the purpose of the United Nations Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances of 1988,28 the United Nations Convention against

27 See Mills and Codd, "Prisoners' families and offender management: mobilizing social capita!", p. 16; Shirley Klein,
Geannina Bartholomew and Jeff Hibbert, "Inmate family functioning", International Journal of Offender Therapy and
Comparative Criminology, vol. 46, No. I (February 2002), p. 98; and Open Society Justice Initiative, The Socioeconomic
Impact of Pretrial Detention (New York, 2011). Available from www.soros.org/initiatives/justice/articles_publications/
publications/socioeconomic-impact-detention-20 II 020 I /socioeconomic-impact-pretrial-detenrion-020 120 II.pdf
(accessed 26 January 2012).
"United Nations, Treaty Series, vol. 1582, No. 27627.
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Explanatory Report
1. The Convention of the Transfer of Sentenced Persons, drawn up within the Council of Europe
by a committee of governmental experts under the authority of the European Committee on Crime
Problems (CDPC), was opened for signature on 21 March 1983.
2. The text of the explanatory report prepared on the basis of that committee's discussions and
submitted to the Committee of Ministers of the Council of Europe does not constitute an
instrument providing an authoritative interpretation of the text of the Convention although it may
facilitate the understanding of the Convention's provisions.
Introduction
1. At their 11th Conference (Copenhagen, 21 and 22 June 1978), the European Ministers of
Justice discussed the problems posed by prisoners of foreign nationality, including the question of
providing procedures for their transfer so that they may serve their sentence in their home
country. The discussion resulted in the adoption of Resolution No.1, by which the Committee of
Ministers of the Council of Europe is invited to ask the European Committee on Crime Problems
(CDPC) , inter alia, "to consider the possibility of drawing up a model agreement providing for a
simple procedure for the transfer of prisoners which could be used between member States or by
member States in their relations with non-member States".
2. Following this initiative, the creation of a Select Committee of Experts on Foreign Nationals in
Prison was proposed by the CDPC at its 28th Plenary Session in March 1979 and authorised by
the Committee of Ministers at the 306th meeting of their Deputies in June 1979.
3. The committee's principal tasks were to study the problems relating to the treatment of
foreigners in prison and to consider the possibility of drawing up a model agreement providing for
a simple procedure for the transfer of foreign prisoners. With regard to the latter aspect, the
CDPC (at its 29th Plenary Session in March 1980) authorised the Select Committee, at its own
request, to prepare a multilateral convention rather than model agreement, provided it would not
conflict with the provisions of existing European conventions.

a

4. The Select Committee was composed of experts from fifteen Council of Europe member States
(Austria, Belgium, Denmark, France, Federal Republic of Germany, Greece, Italy, Luxembourg,
Netherlands, Portugal, Spain, Sweden, Switzerland, Turkey, United Kingdom). Canada and the
United States of America as well as the Commonwealth Secretariat and the International Penal
and Penitentiary Foundation were represented by observers. Mr. J. J. Tulkens (the Netherlands)
was elected Chairman of the Select Committee. The secretariat was provided by the Directorate of
Legal Affairs of the Council of Europe.
5. The draft for a Convention on the Transfer of Sentenced Persons was prepared during the
Select Committee's first five meetings, held from 3 to 5 October 1979, 4 to 6 March 1980, 7 to 10
October 1980,1 to 4 June 1981 and 1 to 4 December 1981 (enlarged meeting to which experts
from all member States were invited). In addition, a drafting group met from 7 to 9 October 1980
(during the Select Committee's 3rd meeting) and from 24 to 26 November 1980.
http://com.entions.coe.intfTreatylENlreports/htrrl/112.htm
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6. The draft convention was finalised by the CDPC at its 31st Plenary Sessionll1A5982 and
forwarded to the Committee of Ministers.
7. At the 350th meeting of their Deputies in September 1982, the Committee of Ministers
approved the text of the convention. At their 354th meeting in December 1982, the
Ministers'Deputies decided to open it for signature on 21 March 1983.
'
General considerations
8. The purpose of the Convention is to facilitate the transfer of foreign prisoners to their home
countries by providing a procedure which is simple as well as expeditious. In that respect it is
intended to complement the European Convention on the International Validity of Criminal
Judgments of 28 May 1970 which, although allowing for the transfer of prisoners, presents two
major shortcomings: it has, so far, been ratified by only a small number of member States, and. the
procedure it provides is not conducive to being applied in such a way as to ensure the rapid
transfer of foreign prisoners.
With a view to overcoming the last-mentioned difficulty, due to the inevitable administrative
complexities of an instrument as comprehensive and detailed as the European Convention on the
International Validity of Criminal Judgments, the Convention on the Transfer of Sentenced
Persons seeks to provide a simple, speedy and flexible mechanism for the repatriation of
prisoners.
9. In facilitating the transfer of foreign prisoners, the convention takes account of modern trends
in crime and penal policy. In Europe, improved means of transport and communication have led to
a greater mobility of persons and, in consequence, to increased internationalisation of crime. As
penal policy has come to lay greater emphasis upon the social rehabilitation of offenders, it may
be of paramount importance that the sanction imposed on the offender is enforced in his home
country rather than in the State where the offence was committed and the judgment rendered.
This policy is also rooted in humanitarian considerations: difficulties in communication by reason
of language barriers, alienation from local culture and customs,.and the absence of contacts with
relatives may have detrimental effects on the foreign prisoner. The repatriation of sentenced
persons may therefore be in the best interests of the prisoners as well as of the governments
concerned.
10. The convention distinguishes itself from the European Convention on the International Validity
of Criminal Judgments in four respects:
- With a view to facilitating the rapid transfer of foreign prisoners, it provides for a
simplified procedure which, in its practical application, is likely to be less cumbersome
than that laid down in the European Convention on the International Validity of
Criminal Judgments.
- A transfer may be requested not only by the State in which the sentence was
imposed ("sentencing State"), but also by the State of which the sentenced person is
a national ("administering State"), thus enabling the latter to seek the repatriation of
its own nationals.
- The transfer is subject to the sentenced person's consent.
- The Convention confines itself to providing the procedural framework for transfers.
It does not contain an obligation on Contracting States to comply with a request for
transfer; for that reason, it was not necessary to list any grounds for refusal, nor to
require the requested State to give reasons for its refusal to agree to a requested
transfer.
11. Unlike the other conventions on international co-operation in criminal matters prepared within
the framework of the Council of Europe, the Convention on the Transfer of Sentenced Persons
does not carry the word "European" in its title. This reflects the draftsmen's opinion that the
instrument should be open also to like-minded democratic States outside Europe. Two such
States - Canada and the United States of America - were, in fact, represented on the Select
Committee by observers and actively associated with the elaboration of the text.
http://con\€ntions.coe.intfTreatyfENlreports/htrrl/112.htm
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Commentaries on the articles of the Convention

11453

Article 1 - Definitions
12. Article 1 defines four terms which are basic to the transfer mechanism which the Convention
provides.
13. The definition of "sentence" a makes clear that the Convention applies only to a punishment
or measure which involves deprivation of liberty, and only to the extent that it does so, regardless
of whether the person concerned is already serving his sentence or not.
.
14. It follows from the definition of "judgment" b that the Convention applies only to sentences
imposed by a court of law.
15. The two States involved in the transfer of a sentenced person are defined as "sentencing
State" and "administering State" c and d.
Article 2 - General principles
16. Paragraph 1 contains the general principle which governs the application of the Convention.
Its wording is inspired by Article 1.1 of the European Convention on Mutual Assistance in Criminal
Matters. The reference to "the widest measure of co-operation in respect of the transfer of
sentenced persons" is intended to emphasise the convention's underlying philosophy: that it is
desirable to enforce sentences in the home country of the person concerned.
17. Paragraph 2 refers the sentencing State to the possibility, afforded by the Convention, of
having the sentenced person transferred to another Contracting State for the purpose of
enforcing the sentence. That other State, that is the "administering State", is _. by virtue of
Article 3.1.a - the State of which the sentenced person is a national.
Although the sentenced person may not formally apply for his transfer (see paragraph 3), he may
express his interest in being transferred under the Convention, and he may do so by addressing
himself to either the sentencing State or the administering State.
18. According to paragraph 3, transfers may be requested by either the sentencing State or the
administering State. This provision signifies an important departure from the rule of the European
Convention on the International Validity of Criminal Judgments that only the sentencing State is
entitled to make the request. It acknowledges the interest which the prisoner's home country may
have in his repatriation for reasons of cultural, religious, family and other social ties.
Article 3 - Conditions for transfer
19. The first paragraph of Article 3 enumerates six conditions which must be fulfilled if a transfer is
to be effected under the terms of the Convention.
20. The first condition a is that the person to be transferred is a national of the administering
State. In an effort to render the application of the convention as easy as possible, the reference to
the sentenced person's nationality was preferred to inclUding in the convention other notions
which, in their practical application, might give rise to problems of interpretation as, for instance,
the'terms "ordinarily resident in the other State" and "the State of origin" used in Article 5 of the
European Convention on the International Validity of Criminal JUdgments.

It is not necessary for the person concerned to be a national of only the administering State.
Contracting States may decide to apply the convention, when appropriate, in cases of double or
multiple nationality even when the other nationality (or one of the other nationalities) is that of the
sentencing State. It is to be noted, however, that even where all the conditions for transfer are
satisfied, the requested State remains free to agree or not to agree to a requested transfer. A
sentencing State is therefore free to refuse a requested transfer if it concerns one of its own
nationals.
Paragraph 1.a is to be read in conjunction with paragraph 4 which grants Contracting States the
possibility to define, by means of a declaration, the term "national".
http://com.entions.cae.intlTreaty'EN/reportslhtrrl/112.htm

3111

4. 5. 2014

Councilof Europe - 8q:lJanatory Reportto theCom.enlion onthe Transferof Sentenced Persons (ETS no.112)

This possibility, corresponding with that provided in Article 6.1.b of the Europecfl1:::45t6tion on
Extradition, is to be interpreted in a wide sense: the provision is intended to enable Contracting
States to extend the application of the convention to persons other than "nationals" within the
strict meaning of their nationality legislation as, for instance, stateless persons or citizens of other
States who have established roots in the country through permanent residence.
21. The second condition b is that the judgment must be final and enforceable, for instance
because all available remedies have been exhausted, or because the time-limit for lodging a
remedy has expired without the parties having availed themselves of it. This does not preclude the
possibility of a later review of the judgment in the light of fresh evidence, as provided for under
Article 13.
22. The third condition c concerns the length of the sentence still to be served. For the
convention to be applicable, the sentence must be of a duration of at least six months at the time
of receipt of the request for transfer, or be indeterminate.

•

Two considerations have led to the inclusion of this condition: the first is that the convention is
conceived as an instrument to further the offender's social rehabilitation, an objective which can
usefully be pursued only where the length of the sentence still to be served is sufficiently long..
The second reason is that of the system's cost-effectiveness; the transfer of a prisoner is costly,
and the considerable expenses incurred by the States concerned must therefore be proportionate
to the purpose to be achieved, which excludes recourse to a transfer where the person concerned
has only a short sentence to serve.
In exceptional cases, however, Contracting States may - in application of paragraph 2 - agree to
a transfer even though the time to be served is less than that specified, as the general rule, in
paragraph 1.c. The introduction of this element of flexibility was deemed useful to cover cases
where the aforementioned two considerations do not fully apply, for instance where the prospects
of rehabilitation are favourable despite a sentence of less than six months or where the transfer
can be effected expeditiously and at low cost, for example between neighbouring States.
23. The fourth condition d is that the transfer must be consented to by the person concerned.
This requirement which is not contained in the European Convention on the International Validity
of Criminal Judgments constitutes one of the basic elements of the transfer mechanism set up by
the convention. It is rooted in the convention's primary purpose to facilitate the rehabilitation of
offenders: transferring a prisoner without his consent would be counter-productive in terms of
rehabilitation.
This provision is to be read in conjunction with Article 7 which contains rules on the way in which
consent is to be given and on the possibility for the administering State to verify that consent has
been given in accordance with the conditions laid down in that article.
Consent is to be given by the sentenced person's legal representative in cases where one of the
two States considers it necessary in view of the age or of the physical or mental condition of the
sentenced person. The reference to the sentenced person's "legal representative" is not meant to
imply that the representative must be legally qualified; it includes any person duly authorised by
law to represent the sentenced person, for example a parent or someone specially authorised by
the competent authority.
24. The fifth condition e is intended to ensure compliance with the principle of dual criminal
liability.
The condition is fulfilled if the act which gave rise to the judgment in the sentencing State would
have been punishable if committed in the administering State and if the person who performed the
act could, under the law of the administering State, have had a sanction imposed on him.
For the condition of dual criminal liability to be fulfilled it is not necessary that the criminal offence
be precisely the same under both the law of the administering State and the law of the sentencing
State. There may be differences in the wording and legal classification. The basic idea is that the
essential constituent elements of the offence should be comparable under the law of both States.
25. The sixth condition f confirms the convention's basic principle that a transfer requires the

hltp:/Icom.enlions.coe.inVTreaty'EN/reports/htrrl/112.htm
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agreement of the two States concerned.
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26. Paragraph 3 is to be seen in connection with Article 9 which grants the administering State a
choice between two enforcement procedures: it may either continue enforcement or convert the
sentence. If requested, it must inform the sentencing State as to which of these two procedures it
will follow (Article 9, paragraph 2). The general rule is, therefore, that the administering State may
choose between the two enforcement procedures in each individual case.
If, however, a Contracting State wishes to exclude, in a general way, the application of one of the

two procedures, it can do so under the provisions of paragraph 3: by way of a declaration, it may
indicate that it intends to exclude the application of either the "continued enforcement procedure"
or the "conversion procedure" in its relations with other Contracting States. As the declaration
made under paragraph 3 applies to the "relations with other parties" it enables the State making
such a declaration to exclude one of the two enforcement procedures not only where it is in the
position of the administering State but also where it is the sentencing State; in the latter case the
declaration would have the effect of making that State's agreement to a requested transfer
dependent on the administering State not applying the excluded procedure.
Article 4 - Obligation to furnish information
27. Article 4 concerns the transmission of various elements of information to be furnished during
the course of the transfer proceedings to the sentenced person, the administering State, and the
sentencing State. The provision applies to three different phases of the procedure: paragraph 1
concerns information by the sentencing State to the sentenced person on the substance of the
convention; paragraphs 2 to 4 refer to information between the two States concerned after the
sentenced person has expressed an interest in being transferred; paragraph 5 concerns
information to be given to the sentenced person on the action or decision taken with regard to a
possible transfer.
28. According to paragraph 1, any sentenced person who may be eligible for transfer under the
convention shall be informed, by the sentencing State, of the convention's substance. This is to
make the sentenced person aware of the possibilities for transfer offered by the convention and
the legal consequences which a transfer to his home country would have. The information wHl
enable him to decide whether he wishes to express an interest in being transferred. It is to be
noted, however, that the sentenced person cannot himself make the formal request for transfer; it
follows from Article 2.3 that transfer may be requested only by the sentencing or the administering
State.
The information to be given to the sentenced person must be in a language he understands.

%@

29. Paragraphs 2 and 3 apply where the sentenced person has expressed an interest to the
sentencing State in being transferred under the convention. In that event, the sentencing State
informs the State of which the sentenced person is a national that he has expressed an interest in
being transferred. This information has to be provided as soon as practicable after the judgment
becomes final and enforceable, and it must include the elements enumerated in paragraph 3.
30. The principal purpose of conveying this information to the authorities (including the consular
authorities) of the person's home country is to enable that State to decide whether it wants to
request a transfer,the assumption being that normally the sentenced person's home country will
take the initiative to have its own national repatriated.
31. If the sentenced person has expressed his interest in a transfer not to the sentencing State,
but to the State of which he is a national, paragraph 4 applies: in that case, the sentencing State
provides the information referred to in paragraph 3 only upon the express request of the State of
which the person is a national.
32. By virtue of paragraph 5, the sentenced person who has expressed an interest in being
transferred must be kept informed, in writing, of the follow-up action taken in his case. He must, for
instance, be told whether the information referred to in paragraph 3 has been sent to his home
country, whether a request for transfer has been made and by which State, and whether a
decision has been taken on the request.

http://con-.entions.coe.intlTreatylEN/reportslhtni/112.htm
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33. This article specifies the form and the channels of transmission to be used for requests for
transfer and replies thereto.
34. Requests and replies must be made in writing (paragraph 1). They must, in principle, be
transmitted between the respective Ministries of Justice (paragraph 2), but Contracting States may
declare that they will use other ways of transmission as, for instance, the diplomatic channel
(paragraph 3).
35. In line with the convention's aim to provide a procedure for the speedy transfer of sentenced
persons, paragraph 4 requires the requested State promptly to inform the requesting State
whether it agrees to the requested transfer.
Article 6 - Supporting documents
36. Article 6 States which supporting documents must be provided, on request, by the
administering State to the sentencing State (paragraph 1), and by the sentencing State to the
administering State (paragraph 2). These documents must be provided before the transfer is
effected. As regards the documents to be provided by the sentencing State, they may be sent to
the administering State either together with the request for transfer or afterwards; they need not
be sent if either State has already indicated that it will not agree to the transfer.
37. In addition, paragraph 3 provides that either of the two States may request any of the
documents or statements referred to in paragraph 1 or 2 before making a request for transfer or
taking a decision on whether or not to agree to the requested transfer. This provision is intended
to avoid setting the transfer procedure in motion when there are doubts as to whether all the
conditions for transfer are satisfied. The sentencing State may, for instance, wish to ascertain
beforehand - that is before making a request for transfer or before agreeing to a requested
transfer - whether the sentenced person is a national of the administering State, or the
administering State may wish to ascertain beforehand that the sentenced person consented to his
transfer.
Article 7 - Consent and its verification
38. The sentenced person's consent to his transfer is one of the basic elements of the transfer
mechanism established by the convention. It was therefore deemed necessary to impose an
obligation on the sentencing State to ensure that the consent is given voluntarily and with full
knowledge of the legal consequences which the transfer would entail for the person concerned,
and to give the administering State -an opportunity to verify that consent has been given in
accordance with these conditions.
39. Under paragraph 2,the administering State is entitled to that verification either through a
Consul or through another official on which the two States agree.
40. As the convention is based on the principle that enforcement in the administering State
requires the sentenced person's prior consent, it was not considered necessary to lay down a rule
of speciality to the effect that the person transferred under the convention with a view to the
enforcement of a sentence may not be proceeded against or sentenced or detained for an
offence other than that relating to the enforcement for which the transfer has been effected. Other
conventions which provide for this rule of speciality, as, for instance, the European Convention on
Extradition in its Article 14 or the European Convention on the International Validity of Criminal
Juqgments in its Article 9, do not require the consent of the person concerned, so that in those
cases the rule of speciality is a necessary safeguard for him.
The absence of a speciality rule should be included in the information on the substance of the
convention which is to be given to sentenced persons under Article 4.1.
Article 8 - Effects of transfer for sentencing State
41. This article safeguards the application of the principle of ne bis in idem in respect of the
enforcement of the sentence after a transfer has been effected.
http://comentions.coe.intlTreaty'EN/reports/htrrl/112.htm
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42. To avoid the sentenced person's serving a sentence for the same acts o'llll45ClJs more
than once, Article 8 provides that enforcement in the sentencing State is suspended at the
moment when the authoities of the administering State take the sentenced person into charge
(paragraph 1), and that the sentencing State may no longer enforce the sentence once the
administering State considers enforcement to have been completed (paragraph 2).
Article 9 - Effect of transfer for administering State
43. This article concerns the enforcement of the sentence in the administering State. It states the
general principles which govern enforcement; the details of the different enforcement procedures
are regulated in Articles 10 and 11.
44. According to paragraph 1, the administering State may choose between two ways of enforcing
the sentence: it may either continue the enforcement immediately or through a court or
administrative order (Article 10), or convert the sentence, through a judicial or administrative
procedure, into a decision which substitutes a sanction prescribed by its own law for the sanction
imposed in the sentencing State (Article 11). It is to be noted, however, that in accordance with
Article 3.3, Contracting States have the possibility to exclude, in a general way, the application of
one of these two procedures.
45. If requested, the administering State must inform the sentencing State as to which of these two
procedures it intends to apply (paragraph 2). This obligation has been imposed on the
administering State because the information may have a bearing on the sentencing State's
decision on whether or not to agree to a requested transfer.
46. The basic difference between the "continued enforcement" procedure under Article 10 and
the "conversion of sentence" procedure under Article 11 - commonly called "exequatur" - is that,
in the first case, the administering State continues to enforce the sanction imposed in the
sentencing State (possibly adapted by virtue of Article 10, paragraph 2), whereas, in the second
case, the sanction is converted into a sanction of the administering State,with the result ,that the
sentence enforced is no longer directly based on the sanction imposed in the sentencing State.
47. In both cases, enforcement is governed by the law of the administering State (paragraph 3).
The reference to the law of the administering State is to be interpreted in a wide sense; it
includes, for instance, the rules relating to eligibility for conditional release. To make this clear,
paragraph 3 states that the administering State alone shall be competent to take all appropriate
decisions.
48. Paragraph 4 refers to cases where neither of the two procedures can be applied in the
administering State because the enforcement concerns measures imposed on a person who for
reasons of mental condition has been held not criminally responsible for the commission of the
offence. The provision allows the administering State, if it is prepared to receive such a person for
, further treatment, to indicate, by way of a declaration addressed to the Secretary General of the
Council of Europe, the procedures which it will follow in such cases.
Article 10 - Continued enforcement
49. Where the administering State opts for the "continued enforcement" procedure, it is bound by
the legal nature as well as the duration of the sentence as determined by the sentencing State
(paragraph 1): the first condition ("legal nature") refers to the kind of penalty imposed where the
law of the sentencing State provides for a diversity of penalties involving deprivation of liberty,
such as penal servitude, imprisonment or detention. The second condition ("duration") means that
the sentence to be served in the administering State, subject to any later decision of that State
on, for example, conditional release or remission, corresponds to the amount of the original
sentence, taking into account the time served and any remission earned in the sentencing State
up to the date of transfer.
50. If the two States concerned have different penal systems with regard to the division of
penalties or the minimum and maximum lengths of sentence, it might be necessary for the
administering State to adapt the sanction to the punishment or measure prescribed by its own law
for a similar offence. Paragraph 2 allows that adaptation within certain limits: the adapted
punishment or measure must, as far as possible, correspond with that imposed by the sentence to
htlp:llconl.entions.coe.inVTreatylEN/reportslhtrrl/112.htm
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be enforced; it must not aggravate, by its nature or duration, the sanctior1'l
in the
sentencing State; and it must not exceed the maximum prescribed by the law of the administering
State. In other words: the administering State may adapt the sanction to the nearest equivalent
available under its own law, provided that this does not result in more severe punishment or
longer detention. As opposed to the conversion procedure under Article 11, under which the
administering State substitutes a sanction for that imposed in the sentencing State, the procedure
under Article 10.2 enables the administering State merely to adapt the sanction to an equivalent
sanction prescribed by its own law in order to make the sentence enforceable. The adminisfering
State thus continues to enforce the sentence imposed in the sentencing State, but it does so in
accordance with the requirements of its own penal system.
Article 11 - Conversion of sentence
51. Article 11 concerns the conversion of the sentence to be enforced, that is the judicial or
administrative procedure by which a sanction prescribed by the law of the administering State is
substituted for the sanction imposed in the sentencing State, a procedure which is commonly
called "exequatur". The provision should be read in conjunction with Article 9.1. b. It is essential
for the smooth and efficient functioning of the convention in cases where, with regard to the
classification of penalties or the length of the custodial sentence applicable for similar offence, the
penal system of the administering State differs from that of the sentencing State.
52. The article does not regulate the procedure to be followed. According to paragraph 1, the
conversion of the sentence is governed by the law of the administering State.
53. However, as regards the extent of the conversion and the criteria applicable to it, paragraph 1
states four conditions to be observed by the competent authority of the administering State.
54. Firstly, the authority is bound by the findings as to the facts insofar as they appear - explicitly
or implicitly - from the judgment pronounced in the sentencing State a. It has, therefore, no
freedom to evaluate differently the facts on which the judgment is based; this applies to "objective"
facts relating to the commission of the act and its results, as well as to "subjective" facts relating,
for instance, to premeditation and intent on the part of the convicted person. The reason for this
condition is that the substitution by a sanction of a different nature or duration does not imply any
modification of the judgment; it merely serves to obtain an enforceable sentence in the
administering State.
55. Secondly, a sanction involving deprivation of liberty may not be converted into a pecuniary
sanction b. This provision reflects the fact that the Convention applies only to the transfer of
sentenced persons, "sentence" being defined in Article 1. a as a punishment or measure involving
deprivation of liberty. However, it does not prevent conversion to a non-custodial sanction other
than a pecuniary one.
56. Thirdly, any period of deprivation of liberty already served by the sentenced person must be
deducted from the sentence as converted by the administering State c. This provision applies to
any part of the sentence already served in the sentencing State as well as any provisional
detention served during remand in custody prior to conviction, or any detention served during
transit.
57. Fourthly, the penal position of the sentenced person must not be aggravated d. This
prohibition refers not only to the length of the sentence, which must not exceed that imposed in
the sentencing State, but also to the kind of sanction to be enforced: it must not be harsher than
that imposed in the sentencing State. If, for instance, under the law of the administering State the
offence carries a more severe form of deprivation of liberty than that which the judgment imposed
(e.g. penal servitude or forced labour instead of imprisonment), the administering State is
precluded from enforcing this harsher kind of sanction. In addition, paragraph 1. d provides, in
respect of the length of the sentence to be enforced, that the authority which converts that
sentence is not bound by any minimum which its own law may provide for the same offence, that
is, that it is allowed not to respect that minimum with the result that it can enforce the sanction
imposed in the sentencing State even if it is less than the minimum laid down in its own law.
58. As the conversion procedure may take some time, paragraph 2 requires the administering
State, if the procedure takes place after the transfer of the sentenced person, to keep that person
http://com.entions.coe.intITreat}1EN/reports/htrrl/112.htm
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in custody or otherwise ensure his presence in the administering State, pendin1 ....00me of
that p r o c e d u r e . "
Article 12 - Pardon, amnesty, commutation
59. Whereas Article 9.3 makes the administering State solely responsible for the enforcement of
the sentence, including any decisions related to it (e.g. the decision to suspend the sentence),
pardon, amnesty or commutation of the sentence may be granted by either the sentencing or the
administering State, in accordance with its Constitution or other laws.
Article 13 - Review of judgment

60. This article provides that the sentencing State alone has the right to take decisions on
applications for review of the judgment. The exclusive competence of the sentencing State to
review the judgment is justified by the fact that, technically speaking, review proceedings are not
part of enforcement so that Article 9.3 does not apply. The object of an application for review is to
obtain the re-examination of the final sentence in the light of any new elements of fact. As the
sentencing State alone is competent to re-examine the materiality of facts, it follows necessarily
that only that State has jurisdiction to examine such an application, especially as it is better placed
to obtain new evidence on the point at issue.
61. The term "review" within the meaning of Article 13 covers also proceedings which in some
States may result in a new examination of the legal aspects of the case, after the judgment has
become final.
62. The sentencing State's competence to decide on any application for review should not be
interpreted as discharging the administering State from the duty to enable the sentenced person
to seeka review of the judgment. Both States must, in fact, take all appropriate steps to
guarantee the effective exercise of the sentenced person's right to apply for a review.
Article 14 - Termination of enforcement
63. Article 14 concerns the termination of enforcement by the administering State in cases where
the sentence ceases to be enforceable as a result of any decision or measure taken by the
sentencing State (e.g. the decisions referred to in Articles 12 and 13). In such cases, the
administering State must terminate enforcement as soon as it is informed by the sentencing State
of any such decision or measure.
Article 15 -Information on enforcement
64. This article provides for the administering State to inform the sentencing State on the state of
enforcement: a when it considers enforcement of the sentence to have been completed (e.g..
sentence served, remission, conditional release, pardon, amnesty, commutation); b if the
sentenced person has escaped from custody before completion of the sentence; and c whenever
the sentencing State requests a special report.

65. It is to be noted that the information to be supplied by virtue of Article 15. a may be provided
either for each individual case or by means of periodical - for example annual - reports covering,
for a given period, all cases in which completion of sentence has occurred.
Article 16 - Transit

66. This article has been drafted on the lines of Article 21 of the European Convention on
Extradition and Article 13 of the European Convention on the International Validity of Criminal
Judgments. It lays down rules governing the transit of persons passing from the sentencing State
to the administering State through the territory of another Contracting State.
67. Paragraph 1 imposes an obligation on Contracting States to grant requests for transit, in
accordance with their national law, but this obligation is subject to a double condition: the request
for transit must be made by another Contracting State, and that State must have agreed with
another Contracting State or with a third State to the transfer of the sentenced person. The latter
condition means that the obligation to grant transit becomes effective only when the sentencing
http://con\entions.coe.inVTreatylEN/reports/htrrl/112.htm
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and the administering State have agreed on the transfer of the sentenced persort 1460
68. It is to be noted that the obligation to grant transit applies only where the request emanates
from a Contracting State. If it is made by a third State, paragraph 4 applies. It contains an option,
not an obligation: a request for transit may be granted if the requesting third State has agreed
with another Contracting State to the transfer of the sentenced person.
69. Paragraph 1 does not exclude the transit of a national of the State of transit, but paragraph 2.
a entitles a Contracting State to refuse transit if the person concerned is one of its own nationals.
This applies also where transit is to be effected by air and the State concerned has made the
declaration under paragraph 7.
Paragraph 2. b entitles a Contracting State to refuse to grant transit if the offence for which the
sentence was imposed is not an offence under its own law.
70. As regards the channels of communication for requests for transit and replies, paragraph 3
makes the provisions of Article 5, paragraphs 2 and 3, applicable: in principle, requests and
replies must pass through the Ministries of Justice of the two States concerned, but Contracting
States may declare that they will use other ways of transmission.
71. Paragraph 5 provides for the State of transit to hold the sentenced person in custody only for
such time as transit through its territory requires.
72. Paragraph 6 concerns the sentenced person's immunity from arrest and prosecution in the
State of transit. It provides that the State requested to grant transit may be asked to give an
assurance to the effect that the sentenced person will enjoy immunity in respect of any offence
committed or sentence imposed prior to his departure from the territory of the sentencing State,
with the exception of custody which the transit State may impose in application of paragraph 5.
There is, however, no obligation on the State of transit to give such an assurance.
73. Paragraph 7 deals with transit by air where no landing in the territory of the State of transit is
scheduled. In such cases, no request for transit is required. Contrary to the provisions of
Article 21.4. a of the European Convention on Extradition which require notification of the transit
State in such cases, paragraph 6 of Article 16 leaves it to each Contracting State to decide, by
means of a declaration, whether it wishes to require such notification.
Article 17 - Languages and costs
74. This article deals with the questions of language (paragraphs 1 to 3), certification (paragraph
4), and costs (paragraph 5).
75. With regard to the languages to be used for the purposes of applying the Convention,
Article 17 distinguishes between the information exchanged between the two States concerned in
accordance with Article 4, paragraphs 2 to 4, which must be furnished in the language of the
recipient State or in one of the official languages of the Council of Europe (paragraph 1), and
requests for transfer and supporting documents for which it is stated that no translation is
required (paragraph 2), unless the State concerned has declared that it requires requests for
transfer and supporting documents to be accompanied by a translation (paragraph 3).
76. Paragraph 4 provides that with the exception of the copy of the judgment imposing the
sentence - referred to in Article 6.2. a - supporting documents transmitted in application of the
convention need not be certified.
77. As concerns costs, paragraph 5 provides that they shall be borne by the administering State,
with the exception of those costs which are incurred exclusively in the territory of the sentencing
Sstate. By precluding Contracting States from claiming refund from each other of any expenses
incurred during the transfer procedure, the provision intends to facilitate the practical application
of the Convention.
The administering State, however, is not prevented from seeking to recover all or part of the cost
of transfer from the sentenced person.
.
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Articles 18to 25 - Final clauses

11461

78. With the exception of Articles 18 and 19, the provisions contained in Articles 18 to 25 are, for
the most part, based on the "Model final clauses for conventions and agreements concluded
within the Council of Europe" which were approved by the Committee of Ministers of the Council of
Europe at the 315th meeting of their Deputies in February 1980. Most of these articles do not
therefore call for specific comments, but the following points, relating to Articles 18,19,21,22 and
23, require some explanation.
79. Articles 18 and 19 have been drafted on the precedent established in Articles 19 and 20 of
the Convention on the Conservation of European Wildlife and Natural Habitats of 19 September
1979 which allow for signature, before the Convention's entry into force, not only by the member
States of the Council of Europe, but also by non-member States which have participated in the
elaboration of the Convention. These provisions are intended to enable the maximum number of
interested States, not necessarily members of the Council of Europe, to become Contracting
Parties as soon as possible. As similar considerations apply in the case of the convention on the
Transfer of Sentenced Persons, Article 18 provides that it is open for signature by the member
States of the Council of Europe as well as by non-member States which have participated in its
elaboration. The provision is intended to apply to two non-member States, Canada and the United
States of America, which were represented on the Select Committee by observers and actively
associated with the elaboration of the Convention. They may sign the Convention, just as the
member States of the Council of Europe, before its entry into force. According to Article 18.2, the
Convention enters into force when three member States have expressed their consent to be
bound by it. Non-member States other than those referred to in Article 18.1 may, by virtue of
Article 19, be invited by the Committee of Ministers to accede to the Convention, but only after its
entry into force and after consultation of the Contracting States.
80. Article 21 ensures the convention's full temporal application. It enables Contracting States to
avail themselves of the transfer mechanism with regard to any enforcement which falls within the
convention's scope of application and which is to be effected after its entry into force, regardless
of whether the sentence to be enforced has been imposed before or after that date.
81. Article 22 intends to ensure the smooth co-existence of the convention with other treaties 
multilateral or bilateral- providing for the transfer of detained persons.
Paragraph 1 concerns extradition treaties and other treaties providing for the transfer of detained
persons for purposes of confrontation or testimony. Paragraph 2 safeguards the continued
application of agreements, treaties or relations relating to the transfer of sentenced persons,
including uniform legislation as it exists, for instance, within the Nordic co-operation. Paragraph 3
concerns complementary agreements concluded in application of Article 64.2 of the European
Convention on the International Validity of Criminal Judgments. Paragraph 4 applies where a
request for transfer falls within the scope of both the present convention and the European
Convention on the International Validity of Criminal Judgments or any other instrument on the
transfer of sentenced persons. In such a case, the requesting State must indicate on the basis of
which instrument it makes the request. Such indication is binding on the requested State.
82. Article 23 which makes the European Committee on Crime Problems of the Council of Europe
the guardian over the application of the convention follows the precedents established in other
European conventions in the penal field, namely in Article 28 of the European Convention on the
Punishment of Road Traffic Offences, in Article 65 of the European Convention on the
International Validity of Criminal Judgments, in Article 44 of the European Convention on the
Transfer of Proceedings in Criminal Matters, in Article 7 of the Additional Protocol to the European
Convention on Extradition, in Article 10 of the Second Additional Protocol to the European
Convention on Extradition, in Article 10 of the Additional Protocol to the European Convention on
Mutual Assistance in Criminal Matters, and in Article 9 of the European Convention on the
Suppression of Terrorism. The reporting requirement which Article 23 lays down is intended to
keep the European Committee on Crime Problems informed about possible difficulties in
interpreting and applying the convention so that it may contribute to facilitating friendly
settlements and proposing amendments to the convention which might prove necessary.
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Decision on the Enforcement ofSentence

INTRODUCTION
1.

On 1st June 2000, Georges Ruggiu was convicted on a guilty plea by Trial Chamber I

for the crimes of (i) direct and public incitement to commit genocide, and, (ii) persecution as
a crime against humanity.' Georges Ruggiu was sentenced to twelve years for each respective
crime, with the sentences to be served concurrently.' As the judgement was not appealed by
any of the parties, it became final on 2nd July 2000. Since that time, Georges Ruggiu has
remained in the United Nations Detention Facility in Arusha (Tanzania), pending a
determination on where his sentences will be enforced.
2.

On 21 May 2007, Judge Dennis C. M. Byron was elected President of the Tribunal.

3.

On 24 January 2008, the Registrar submitted a confidential memorandum to the

President in relation with the enforcement of the sentence in this case ("Memorandum,,).3

DELIBERA TIONS
4.

Article 26 of the Statute of the Tribunal on Enforcement of Sentences provides:
Imprisonment shall be served in Rwanda or any of the States on a list of States which have
indicated to the Security Council their willingness to accept convicted persons, as designated
by the International Tribunal for Rwanda. Such imprisonment shall be in accordance with the
applicable law of the State concerned, subject to the supervision of the International Tribunal
for Rwanda.

5.

Rule 103 of the Rules on Place ofImprisonment reads as follows:
(A) Imprisonment shall be served in Rwanda or any State designated by the Tribunal from a
list of States which have indicated their willingness to accept convicted persons for the serving
of sentences. Prior to a decision on the place of imprisonment, the Chamber shall notify the
Government ofRwanda.

The Prosecutor v. Georges Ruggiu, Case No. ICTR-97-32-I, Judgement and Sentence (TCI),
I June 2000, para. 24.
2
See The Prosecutor v. Georges Ruggiu, Case No. ICTR-97-32-I, Judgement and Sentence (TCI),
1 June 2000, p. 19.
3
Confidential Interoffice Memorandum from the Registrar to the President, Ref. ICTRIRO/01I08118-wc,
Georges Omar Ruggiu - Submission Concerning the States in which the Sentence ofthe Persons Convicted by
ICTR can be carried out in accordance with the Practice Direction ofMay 2000, 24 January 2008. Attached to
the Memorandum, among other materials are: a Note Verbale to the Government of Rwanda, a Sentence of the
Court of Appeals of Rome, the Agreement between the United Nations and the Italian Republic on the
Enforcement of Sentences and Diplomatic exchange between the Republic ofItaly and the ICTR Registrar.
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(B) Transfer of the convicted person to that State shall be effected as soon as possible after the
time limit for appeal has elapsed.

6.

From these provisions, it appears that:
(i)

the sentence shall be served either (a) in Rwanda or (b) in a State which has

expressed to the Security Council its willingness to that effect;
(ii)

the imprisonment shall be in accordance with the applicable law of the State;

(iii)

the Tribunal shall maintain supervision over the enforcement; and

(iv)

the Government of Rwanda shall be notified before the President makes

hislher determination.
7.

In addition to the Statute and the Rules, there is a Practice Direction issued by the

President on 10 May 2000. 4 This Practice Direction, prima facie, appears contrary to
Rule 103(A) in its wording. However the jurisdiction granted to the President of the Tribunal
in that Practice Direction was already an established practice in 2000. 5 The President notes
that since the Practice Direction was issued, Trial Chambers have consistently referred to
such jurisdiction of the President. The Practice Direction is therefore the result of an agreed
practice which now constitutes the legal framework for the designation of the Enforcement
Practice Direction on the Procedure for Designation of the State in Which a Convicted Person is to
Serve His/Her Sentence oflmprisonment, 10 May 2000.
S
See: The Prosecutor v. Alfred Musema, Case No. ICTR-96-13-T, Judgement and Sentence (TCl),
27 January 2000 ("RlJLES that the imprisonment shall be served in a State designated by the President of the
Tribunal in consultation with the Trial Chamber; the Government of Rwanda and the designated State shall be
notified of such designation by the Registrar"); Le Procureur c. Georges Anderson Nderubumwe Rutaganda,
Affaire No. ICTR-96-3-T, Jugement et sentence (TCl), 6 decembre 1999 ("DECIDE que la peine
d'emprisonnement sera executee dans un Etat designe par le president du Tribunal, en consultation avec la
Chambre de premiere instance, et que Ie Greffier informera Ie Gouvernement rwandais et I'Etat designe du lieu
d'emprisonnement"); The Prosecutor v. Clement Kayishema and Obed Ruzindana, Case No. ICTR-95-1-T,
Sentence (TC2), 21 May 1999 ("DECIDES that Kayishema and Ruzindana shall serve their sentences in a State
designated by the President of the Tribunal, in consultation with this Chamber; ORDERS the Registrar to
convey via letter or note verbal information regarding the designation to the designated State and the
Government of Rwanda; ORDERS the Registrar to convey information to the designated State regarding the
date of arrest and custody credits of Ruzindana in accordance with Rule IOl(D)"); The Prosecutor v.
Omar Serushago, Case No. ICTR-98-39-S, Sentence (TCl), 5 February 1999 ("RULES that imprisonment shall
be served in a State designated by the President of the Tribunal, in consultation with the Trial Chamber and the
said designation shall be conveyed to the Government of Rwanda and the designated State by the Registry");
Le Procureur c. Jean-Paul Akayesu, Affaire No. ICTR-96-4-T, Decision relative it la condamnation (TC1),
20ctobre 1998 ("DECIDE QUE la peine d'emprisonnement sera executee dans un Etat designe par Ie President
du Tribunal, en consultation avec.la Chambre de premiere instance, et que Ie Greffier informera Ie
Gouvernement rwandais et l'Etat designe du lieu d'ernprisonnement"); and Le Procureur c. Jean Kambanda,
Affaire No. ICTR-97-23-S, Jugement portant condamnation (TC1), 4 septembre 1998 ("DECIDE QUE la peine
d'emprisonnement sera executee dans un Etat designe par le President du Tribunal, en consultation avec.la
Chambre de premiere instance, et que Ie Greffier informera Ie Gouvernement rwandais et l'Etat designe du lieu
d' emprisonnement").
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3/6

Decision on the Enforcement ofSentence

1466

13 Febmt

State. It is worth noting that while Rule 103 differs slightly in its wording from the equivalent
ICTY provision, a similar ICTY Practice Direction was issued on 9 July 19986 which granted
identical jurisdiction to the President.
8.

Apart from the abovementioned legal framework established by specific instruments

of the Tribunal, other instruments also apply to the enforcement of sentences decided by the
Tribunal established by the United Nations, namely: the Standard Minimum Rules for the
Treatment of Prisoners;' the Body of Principles for the Protection of All Persons under any
Form of Detention or Imprisonment," and the Basic Principles for the Treatment of
Prisoners." Although these instruments are not binding acts, and the rules and principles
therein stated are not in effect in all States, they nonetheless constitute what the States have
agreed on as being the minimum best practices in imprisonment.
9.

The United Nations is an universal organization where the States have agreed:
3.

To achieve international cooperation [... ] in promoting and encouraging respect for

human rights and for fundamental freedoms for all without distinction as to race, sex,
language, or religion; and
4.

To be a center for harmonizing the actions of nations in the attainment of these

common ends."

10.

Consequently, the United Nations as an international actor, and its agencies,

especially International Criminal Tribunals, ought to adhere to these agreed standard
minimum rules.
11.

Moreover, the Agreement between the United Nations and the Republic of Italy

specifically refers to those three instruments as guiding the Agreement.
12.

Finally, and in accordance with those guiding principles, the President shall take into

account the individual circumstances of the convicted person in his/her decision-making
process. It is logical for the President to consider such circumstances, because these

Practice Direction on the Procedure for the International Tribunal's Designation of the State in Which a
Convicted Person is to Serve his/her Sentence ofImprisonment, 9 July 1998, Document No. 11'/137.
7
United Nations Economic and Social Council Resolutions 663 C (XXIV), 31 July 1957, and 2067
(LXII), 13 May 1977.
8
United Nations General Assembly Resolution 43/173,9 December 1988.
United Nations General Assembly Resolution 451111, 14 December 1990.
to
Article 1 of the Charter of the United Nations, 26 June 1945, 59 Stat. 1031, entered into force
24 October 1945.
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circumstances will also influence the determination of the President as to which State will
enforce the sentence.
13.

Georges Ruggiu was born on 12 October 1957 in Belgium, but has two nationalities

(Belgian and Italian). He has been in detention since 23 July 1997. Due to his particular
medical circumstances, he requires ongoing medical care. He is in good nutritional state.
He is a Muslim.
14.

In the practice of the Tribunal, any State willing to have sentences of the Tribunal

enforced in its territory enters into an agreement with the United Nations to that effect.
The President considers that the existence of such an agreement complies with the
requirement in Article 26 that the State indicates to the Security Council its willingness for
such enforcement.
15.

The Republic of Italy has entered into such an agreement with the United Nations on

17 March 2004. 11
16.

The President notes that the Government of Italy was duly consulted by the Registrar

and has engaged in domestic proceedings for the enforcement of the sentences of Georges
Ruggiu. On 4 October 2007, the Fourth Criminal Section of the Appeals Court of Rome
declared "the recognition of the sentence in view of the execution of the reclusion in Italy, of
the International Criminal Tribunal for Rwanda dated 1.6.2000 in which Ruggiu Omar
Georges has been convicted to twelve years of imprisonment for genocide and persecution
for racial reasons". 12
17.

The President therefore considers that it will be appropriate for Georges Ruggiu to

serve his sentence in Italy.
18.

While Article 26 does not make it binding for sentences to be served in Rwanda,

Rule 103(A) adds a requirement that prior to his/her decision, the President, through the
Registrar, shall notify the Government of Rwanda prior to making a decision on the place of
imprisonment. The Government of Rwanda was duly notified on 23 January 2008.

11
Apart from Italy, five other States have signed such an agreement: Benin, France, Mali, Swaziland
and Sweden.
12
Corte Di Appello Di Rorna, Sentenza No. 63/07. The quotation is an unofficial translation provided by
the Tribunal.
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FOR THOSE REASONS,
TIlE PRESIDENT
I.

DECIDES that the sentences imposed on Omar Georges Ruggiu shall be enforced in

the Republic of Italy;

II.

RECALLS that such enforcement will be carried out in accordance with Italian law;

and under the supervision of the Tribunal.
Arusha, 13 February 2008, done in English.

Dennis C. M. Byron
President
[Seal of the Tribunal]

The Prosecutor v. Georges Ruggiu, CaseNo.ICTR-97-32-A26
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'<!:itY Hi rondelle News Agency
Resources
Background
Our Charter

26.10.10 -ICTRlSVVEDEN - BAGARAGAZA TRANSFERRED TO SVVEDEN LAST JULY
!'rusha, October 26,2010 (FH) - Genoclde-conuct Mchel Bagaragaza, who was sentenced to eight years in jail a I"ar ago by the International Criminal Tribunal for Rwanda (ICTR), for
the role he played in the 1994 Tutsi genocide, has been secreflytransferred !fom !'rusha to Sweden.
"The Registrar took care of his transfer on July 19, 2010, following a confidential decision taken on June 28. by ICTR President, designating Sweden as the State where the convict
should execute the remainder of his sentence, "ICTR spokesman Roland NnOussouga revealed to Hirondelle News agency on Tuesday.
He added. "Michel Bagaragaza was transferred to a prison located hundreds kilometers from Stockholm". the Swedish capital.
The ICTR gave Bagaragaza, former head of the Rwandan Tea Authority, the custodial sentence on November 5, 2009, after pleading guilty for his role in the 1994 genocide.
He is the first ICTR convict to be sent to Sweden, a country which has signed with the UN an klreement on the enforcement of sentences. Before his transfer, the convct was held in
!'rusha in an isolated area from other inmates.
Bagaragaza had special reasons to fear for his security. He had testified against several prominent personalities of the preloious regime who were charged by the ICTR, notably Protais
Zigiranyirazo.
However, his testimony as a "keywitness" of the prosecution ;n Zigiranyirazo's case did not, at the end, convince the judges. Habyarimana's brother-in-law was acqultted on appeal in
November 2009.
ER/GF/FK

© Hirondelle News Iilency

htlp:/lwMv.hirondeller1elM>.conYictr-rwandal408-collaboration-wth-states/collaboration-wth-states-other-countries/24576-en-en-26101D-ictrsVl€den-bagara...
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RESIDUAL SPECIAL COURT FOR SIERRA LEONE

Court Management Section - Court Records

CONFIDENTIAL DOCUMENT CERTIFICATE

This certificate replaces the following confidential document which
has been filed in the Confidential Case File.

Case Name: The Prosecutor - v- Charles Ghankay Taylor
Case Number: SCSL-2003-01-ES
Document Index Number: 1396
Document Date: 24 June 2014
Filing Date: 25 June 2014
Document Type: CONFIDENTIAL
Number of Pages: 4 Page Numbers from 11479-11482

o

Application
o Decision
o Indictment
o Application
• Other
o Correspondence
Document Title: PUBLIC WITH PUBLIC AND CONFIDENTIAL ANNEXES MOTION
FOR TERMINATION OF ENFORCEMENT OF SENTENCE IN THE UNITED KINGDOM
AND FOR TRANSFER TO RWANDA

ORDERTOREFILE CONFIDENTIAL 21/08/2014
Name of Officer:
Francess Ngaboh-Smart
Signed:
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ICTY: Radislav Krstic Transferred Back to The Hague :: Balkan ...

http://www.balkaninSight.cOmlen/articleic1484-krstic-tran ...

BALKAN TRANSITIONAL JUSTICE
NEWS

23 Dec 11

ICTY: Radislav Krstic Transferred Back to The Hague
Radislav Krstic, who was convicted by The Hague tribunal for aiding and abetting genocide in Srebrenica, was transferred back
to the Scheveningen detention unit in The Hague from Great Britain where he was serving his sentence.

!

DenisDzidic ! BIRN Justice Report Sarajevo

The International Criminal Tribunal for the former Yugoslavia (ICTY) was unable to comment on the reasons for transferring Krstic, but
according to diplomatic sources it was due to "security issues".
"Krstic was subject to constant provocations and he spent his whole time in his cell. In his former prison in Great Britain he was attacked, so he
was transferred to another prison but there he was also subject to provocations", BIRN's Justice Report was told by diplomatic sources.
Krstic, former Commander of the Drina Corps of the Bosnian Serb Army (VRS) was sentenced to 35 years imprisonment in April 2004 for aiding
and abetting genocide, extermination and persecution on political, racial and religious grounds in Srebrenica in July 1995.
He was transferred in December 2004 to the United Kingdom to serve his sentence.
According to unofficial information, Krstic was transferred to the Tribunal on December 15, and he will remain there until a decision is reached
as to which country he will be sent to serve the remainder of his sentence.
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RAMIREZ SANCHEZ v. FRANCE JUDGMENT

47

examined on 26 August 2003, but no follow-up to that appointment had
been recommended.
144. The Court notes in this connection that the applicant refused the
psychological counselling he was offered (see paragraph 70 above) and has
not alleged that the treatment he received for his diabetes was inappropriate.
Nor has he shown that his prolonged solitary confinement has led to any
deterioration in his health, whether physical or mental.
Furthermore, the applicant himself stated in his observations in reply that
he was in excellent mental and physical health (see paragraph 95 above).
145. The Court nevertheless wishes to emphasise that solitary
confinement, even in cases entailing only relative isolation, cannot be
imposed on a prisoner indefinitely. Moreover, it is essential that the prisoner
should be able to have an independent judicial authority review the merits
of and reasons for a prolonged measure of solitary confinement. In the
instant case, that only became possible in July 2003. The Court will return
to this point when it examines the complaint made under Article 13. It also
refers in this connection to the conclusions of the CPT and of the Human
Rights Commissioner of the Council of Europe (see paragraphs 83 and 85
above).
146. It would also be desirable for alternative solutions to solitary
confinement to be sought for persons considered dangerous and for whom
detention in an ordinary prison under the ordinary regime is considered
inappropriate.
147. The Court notes with interest on this point that the authorities twice
transferred the' applicant to prisons in which he was held in normal
conditions. It emerges from what the Government have said that it was as a
result of an interview which the applicant gave over the telephone to a
television programme in which he refused among other things to express
any remorse to the victims of his crimes (he put the number of dead at
between 1,500 and 2,000), that he was returned to solitary confinement in a
different prison. The authorities do not, therefore, appear to have sought to
humiliate or debase him by systematically' prolonging his solitary
confinement, but to have been looking for a solution adapted to his
character and the danger he posed.
148. The Court notes that when the applicant was being held in normal
conditions in Saint-Maur Prison, his lawyer sent a letter to the Registry of
the Court in which she complained of "dangerous company, particularly in
the form of drug addicts, alcoholics, and sexual offenders who are unable to
control their behaviour" and alleged a violation of human rights.
Furthermore, the applicant complained during that period of being too far
away from Paris, which, he said, made visits from his lawyers more
difficult, less frequent and more costly and inevitably caused another form
. of isolation.
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UNCLASSIFIED

GV51 (LRA)
Rev 10/11

UK Visas
& lmmiqration
NOTICE OF IMMIGRATION DECISION
In compliance with the Immigration (Notices) Regulations 2003 made under section 105 of the
.
Nationality, Immigration and Asylum Act 2002

REFUSAL OF ENTRY CLEARANCE
Post reference: ACC\812205

To: VICTORIA CHAIMA ADDISON TAYLOR
Nationality: LIBERIA

Date of Birth: 06/07/1981

Your Application
You have applied for an entry clearance to visit the United Kingdom for three months. I have
considered your application under Paragraph 41 of the United Kingdom Immigration Rules. You
can read these rules at:
www.ukba.homeoffice.gov.ukfpolicyandlawfimmigratJonlaw/immigraHonrulesl
Guidance that explains the types of documents which', in addition to the application form, might give
a visa applicant the best opportunity to show that their circumstances are as they have set out is
available at:
http://www.ukba.homeoffice.gov.uk/visas-immigrationlvisitingIgeneral/documentsl
In assessing your individual application, it has not been necessary to inferview you, but I have taken
account of:

•
•
•
•

the financial and employment information as declared by you on your application form
your passport and travel history,
your family circumstances and
the supporting documents you provided,

I have used all the information provided by you to determine if the Immigration Rules have been
met. In reaching my decision, which has been made on the balance of probabilities, I note the
following points:

UNCLASSiFIED
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RESIDUAL SPECIAL COURT FOR SIERRA LEONE
CHURCHILLPLIEN I, 2517 JW • THE HAGUE· THE NETHERLANDS
P. O. BOX 19536, 2500CM • THE HAGUE· THE NETHERLANDS
(Branch Office) JOMO KENYATTA ROAD· FREETOWN· SIERRA LEONE

Court Management Section - Court Records

CONFIDENTIAL DOCUMENT CERTIFICATE

This certificate replaces the following confidential document which
has been filed in the Confidential Case File.

Case Name: The Prosecutor - Y- Charles Ghankay Taylor
Case Number: SCSL-03-01-ES
Document Index Number: 1396
Document Date: 24 June2014
Filing Date: 26 June2014·
Doc u men t Ty p e: Confidential Certificate
Number of Pages: 15 Number from: 11490-11504
DApplication
DOrder
o Indictment
-Motion
DOther
o Correspondence

Document Ti tie:
Public with Public and Confidential Annexes: Motion for Termination of Enforcement
of Sentence in The United Kingdom and for transfer to Rwanda

Name of Officer:
Francess N gaboh- Smart

Signed:
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The Decision
In order to assess your intentions I must consider your circumstances in Liberia based on the
information you have provided with your application. All applicants are advised to provide full
evidence of their circumstances. We expect applicants to provide this information as it assists us in
making an informed assessment as to whether they intend to comply with the terms of visitor entry
clearance.
You have provided limited evidence of your circumstances in Liberia. You state that you are a
housewife and at question 80 of your visa application form you have neglected to provide details of
your total monthly income. At questions 81 and 82 you claim to receive money from other sources,
including friends and family. You state that you have savings, properties and other incomes. At
question 83 you state that $2000US (£1,209 at exchange rate of £1 :$1.65US) of your total monthly
income is used to support your family members, but as you have failed to declare a monthly income
your financial circumstances cannot be assessed. The only documentation provided is what appear
to be photocopied property documents which cannot be verified as the originals have not been
provided. You have therefore failed to provide any credible evidence of a regular income or any
credible evidence to substantiate your claimed circumstances in Liberia.
The purpose of your trip is to visit your husband. I am aware that your husband, Charles Taylor has
been sentenced to 50 years imprisonment for aiding and abetting the commission of war crimes
and he is currently serving his sentence in the UK. The attraction for you and your family to remain
in the UK having gained entry is a risk that needs to be weighed up against your current
circumstances. You have now lost the security that your husband's presence provided and on the
basis of the very limited information about your circumstances, I am not satisfied that you are living
in settled circumstances in Liberia.
Taking all of the above into account, I am not satisfied that you are genuinely seeking entry as :3
visitor and that you intend to leave the UK at the end of your visit. Paragraphs 41 (i) & (ii) of the
Immigration Rules.
You state that you will be staying in "Newcastle United" which I have taken to mean Newcastle.
Your husband is currently serving a long sentence at HIVIP Frankland which is in Durham. You
have failed to provide any evidence of available accommodation or indeed an estimate as to the
cost of staying in private rented accommodation for three months. You have provided one
photocopied bank statement. As with the other limited documentation submitted with your
application, it cannot be verified as the original has not been provided. The statement is dated from
29/04/2013 until 30109/2013. Taken on face value the only deposit into this account has been
made in cash on 27/07/2013 for 29,900 US$ (£18,OB8). There is no credible evidence to establish
the source of this cash deposit and there is no evidence to suggest that you are in receipt of a
regUlar montllty income, As I am not satisfied as to the source of the funds, I am not satisfied that
the funds will be available to you. In view of this, I am not satisfied that you will be adequately
maintained and accommodated in the United Kingdom, or that you can meet the cost of your return
or onward journey. Paragraphs 41 (vi) & (vii) of the Immigration Rules.
I have therefore refused your application because I am not satisfied, on the balance of probabilities,
that you meet all of the requirements of the relevant Paragraph(s) of the United Kingdom
Immigration Rules
Your right of appeal is limited to the grounds referred to in section 84(1 )(c) of the Nationality,
Immigration and Asylum Act 2002 (www.legislation.gov.uk).

UNCLASSIFIED
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Entry Clearance Officer: RAO
Date of refusal: 03/01/2014
Date sent to applicant:
How sent: Via Visa Application Centre
If notice personally handed to you by an Entry Clearance Officer, please sign below:
Applicant's signature:
Date
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UK Visas
& Immigration
NOTICE OF IMMIGRATION DECISION
In compliance with the Immigration (Notices) Regulations 2003 made under section 105 of the.
Nationality, Immigration and Asylum Act 2002

REFUSAL OF ENTRY CLEARANCE
Post reference: ACC\812208
To: CHARLIZE MANS A TAYLOR
Nationality: LIBERIA

Date of Birth: 05/02/2010

Your Application
You have applied for an entry clearance as a visitor to the United Kingdom for three months. I have
considered your application under paragraph 46A of the United Kingdom Immigration Rules. You
la\..\jJ.mll'!ig,@~jol1nlk,i
can read these rules at lY_~y_~v.l\kbabo.rl]coffic£.£.Qy,u~llO!icY1!!ldla\v!illlllJigration
Guidance that explains the types of documents which, in addition to the application form, might give
a visa applicant the best opportunity to show that their circumstances are as they have set out is
available at
http://www. ukba. homeoffice. gov. uk/visas-imm i9ration/vis iting/ge nera IIdocum entsl
(

In assessing your individual application, it has not been necessary to interview you, but I have taken
account of:
•
•
•
•

the financial and employment information as declared by you on your application form
your passport and travel history,
your family circumstances and
the supporting documents you provided,

I have used all the information provided by you to determine if the Immigration Rules have been
met. In reaching my decision, which has been made on the balance of probabilities, I note the
following points:

UNCLASSIFIED
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The Decision
You have applied for a visa along with your mother and aunt. I note that their applications have
been refused as the ECO was not satisfied that they were a genuine visitor.
I am therefore not satisfied that you are genuinely seeking entry as a child visitor or that you intend
to leave the United Kingdom at the end of the visit. Paragraphs 46A(i) and 41(ii) of the Immigration
Rules.
Additionally, in assessing your application for entry clearance I have also considered your
application in relation to section 55 of the Borders, Citizenship and Immigration Act 2009 which
provides that the Secretary of State must make arrangements for ensuring that UKBA's functions
"are discharged having regard to the need to safeguard and promote the welfare of children who
are in the United Kingdom". I am satisfied that this decision has been made in accordance with
Section 55 of the Borders, Citizenship and Immigration Act 2009. I have therefore refused your
application because I am not satisfied, on the balance of probabilities, that you meet all of the
requirements of the above paragraphs of the Immigration Rules and Section 55 of Borders,
Citizenship and Immigration Act 2009.
I have therefore refused your application because I am not satisfied, on the balance of probabilities,
that you meet all of the requirements of the relevant Paragraph of the United Kingdom Immigration
Rules
Your right of appeal is limited to the grounds referred to in section 84(1)(c) of the Nationality,
Immigration and Asylum Act 2002 (w\\wlq.;ishri'lll4ro\'.,J!s).

Entry Clearance Officer: RAO
Date of refusal: 03/01/2014
Date sent to applicant:
How sent: Via Visa Application Centre
If notice personally handed to you by an Entry Clearance Officer, please sign below:
(

Applicant's signature:

Date
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UK Visas
I & Immigration
NOTICE OF IMMIGRATION DECISION
In compliance with the Immigration (Notices) Regulations 2003 made under section 105 of the
Nationality, Immigration and Asylum Act 2002

REFUSAL OF ENTRY CLEARANCE
Post reference: ACC\812207

To: CHARMILLA LOUIS TAYLOR
Nationality: LIBERIA

Date of Birth: 03109/2006

Your Application
You have applied for an entry clearance as a visitor to the United Kingdom for three months I have
considered your application under paragraph 46A of the United Kingdom Immigration Rules You
can read these rules at: ~'~\,W.u kb~.h9IlTcoffice,gov .11k/pojicyandJa\yfimmigratJ(lIllaw/iJ1!1ll igrationruicsi
Guidance that explains the types of documents which, in addition to the application form, might give
a visa applicant the best opportunity to show that their circumstances are as they have set out is
available at:
http://www.ukba.homeoffice.gov.uk/visas-immigration/visiting/general/documents/
In assessing your individual application, it has not been necessary to interview you, but I have taken
account of:
•
•
•
•

the financial and employment information as declared by you on your application form
your passport and travel history,
your family circumstances and
the supporting documents you provided,

I have used all the information provided by you to determine if the Immigration Rules have been
met In reaching my decision, which has been made on the balance of probabilities, J note the
following points:

UNCLASSIFIED
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The Decision
You have applied for a visa along with your mother and aunt. I note that their applications have
been refused as the ECO was not satisfied that they were a genuine visitor.
I am therefore not satisfied that you are genuinely seeking entry as a child visitor or that you intend
to leave the United Kingdom at the end of the visit. Paragraphs 46A(i) and 41 (ii) of the Immigration
Rules.

Additionally, in assessing your application for entry clearance I have also considered your
application in relation to section 55 of the Borders, Citizenship and Immigration Act 2009 which
provides that the Secretary of State must make arrangements for ensuring that UKBA's functions
"are discharged having regard to the need to safeguard and promote the welfare of chifdren who
are in the United Kingdom". I am satisfied that this decision has been made in accordance with
Section 55 of the Borders, Citizenship and Immigration Act 2009. I have therefore refused your
application because I am not satisfied, on the balance of probabilities, that you meet all of the
requirements of the above paragraphs of the Immigration Rules and Section 55 of Borders,
Citizenship and Immigration Act 2009.
I have therefore refused your application because I am not satisfied, on the balance of probabilities,
that you meet all of the requirements of the relevant Paragraph of the United Kingdom Immigration
Rules.

Your right of appeal is limited to the grounds referred to in section 84(1)(c) of the Nationality,
Immigration and Asylum Act 2002 (W\\'\\·.lq~i,l:ili()IJ.goLt]k).

Entry Clearance Officer: RAO
Date of refusal: 03/01/2014
Date sent to applicant:
How sent: Via Visa Application Centre
If notice personally handed to you by an Entry Clearance Officer, please sign below:
Applicant's signature:
Date
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